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DocuSign Envelope ID: 2F8EE3E3-ADBD-4COE-9E33-97B9C3809991

City of Salinas

COMMUNITY DEVELOPMENT DEPARTMENT

SA L I N AS 65 W. Alisal Street, 2nd Floor © Salinas, California 93901

RICH IN LAND | RICH IN VALUES (83” 758-7387 e (83]) 775-4258 (FOX) L www.ci.sc:|inas.co.us

Date:

Project Description:

Entitlement App. Date:
Project Address(es):

Project APN(s):

Affordable Housing Plan

Stonebridge Bridge Homes
Codirolli & Probert Property

April 5, 2024

This development is in the Central Area Specific Plan (CASP) (APN 153-
091-015-000) and the closest cross street to the parcel is the Hemingway
Drive and Boronda Road intersection. This Tentative Map is planned for
approximately 487 for sale Single family homes, Townhomes, Lane
Homes, and Green Court Dwellings. There will also be approximately 615
for sale Condominiums, Apartments and Courtyard
Apartments/Condominiums ~ and  approximately 572 for  rent
Condominiums, Apartments and Courtyard Apartments. This should
generate approximately 134 for sale Moderate and Work Force
Inclusionary units. The single-family homes will range between 1,378
square feet three-bedroom, two bath homes to 2,650 square feet 5-
bedroom 3 bath homes. Lots range from 3,000 square feet to 7,500 square
feet. Each home will have a two-car detached or attached garage.
Apartments will range from 800 Square feet to 1,400 square feet one-,
two-, three- and four-bedroom units. Condominiums will range from 1,100
square feet to 1,550 square feet two, three and maybe four-bedroom units
with two baths. Townhouses will be three bedroom — two and a half
bathrooms approximately 1550 square feet.

There will be a variety of plans offered, each one with different floor plans
and exteriors. Stonebridge Homes has yet to complete the designs for any
of the units described above, which makes it difficult to be precise this early
in the entitiement process. There will be multiple subdivision maps over
the 20 plus years to build this development. Each subdivision map will
include a more precise count of units to be built of market rate and
inclusionary units. Each map will be more precise as to how many
Townhomes, Condominiums and Apartments are for sale or for rent. The
developer will work with the City of Salinas as these subdivision plans are
being finalized to adjust the number of units to be included in the
Inclusionary Program or the in—lieu fees to be paid by the developer.

04/08/2021
TBD

153-091-015-000

&
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Owner(s):

Developer(s):

Project Link To:
Affordability Restriction:
Inclusionary Option:

Inclusionary Restricted
Units:

Inclusionary
Restricted Unit Mix:

Fee Selection:

Density Bonus Request:

Density Bonus Restricted
Units:

Density Bonus
Restricted Unit Mix:

Density Bonus
Concessions Requested:

East Boronda LLLC

Stonebridge Homes Inc.

Hugh Walker & Bob Bikle

1540 Constitution Boulevard
Salinas, CA 93905

TM 2021-001 / CASP

30 Year Affordability (Inclusionary)

Option 1 (Tentative Map estimates 1674 units to be built)
335 Units
67 Very Low Income (All rental units)

(Pay rental impact fee / Section 8 restricted units apply)

134 Low Income (All rental units)
(Pay rental impact fee / Section 8 restricted units apply)

67 Moderate Income (All for sale units)

67 Workforce Income (All for sale units)

Rental Housing Impact Fee on Rental Units (As of July 1, 2023, the fee
$2.50 per sq. ft. of gross floor area' ). This fee will be subject to change
on annual basis based on the City of Salinas Schedule of Fees and
Charges for City Services.

In-Lieu Impact Fee on For-Sale Units (As of July 1, 2023, the fee $14.75
per sq. ft. of gross floor area"). This fee will be subject to change on annual
basis based on the City of Salinas Schedule of Fees and Charges for City

Services.

TBD

TBD

TBD

TBD

' Gross floor area" is as defined in Municipal Code Section 37.10.300 under "Floor area, gross."
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Other Affordable
Alternative:

Project Units:

There may be opportunities to work with a non—profit. Too early in the

process to determine.

The table below shows the unit distribution on the project.

Affordable Housing Plan

Stonebridge Bridge Homes / Codirolli & Probert Property

11/27/2023

Parcel | Zoning Proposed Housing Proposed Lot Unit Type Phases of
1D SFH and Type Unit Description Parcels
Townhomes | Multi Family, Average or Proposed Providing
- for Condo's and Multi inclusionary Affordable
Sale Courtyard Family, location for Housing
Units Condo's sale - Option
and #1, Subject
Courtyard to change
Units per
parcel
107 NE-A 5 medium to Market Rate
large lots '
108 NE-A 10 medium to Market Rate
large lots
109 NE-A 4 medium to Market Rate
large lots
110 NE-A 6 medium to Market Rate
large lots
111/319 | NE-A 17 medium to Market Rate
large lots
112 NE-A 7 medium to Market Rate
large lots
113/213 | NE-A 6 medium to Market Rate
large lots
119 NE-A 13 medium to Market Rate
large lots
124 NE-A 9 medium to Market Rate
large lots
114 NE-B 12 medium to Market Rate
large lots
115 NE-B 6 medium to Market Rate
large lots
128 NE-B 5 medium to Market Rate
large lots
129 NE-B 5 medium to Market Rate
large lots
118 NE-B 13 medium to Market Rate
large lots
120 NE-B 13 medium to Market Rate
large lots
121 NE-B 16 medium to Market Rate
large lots
122 NE-B 8 medium to Market Rate
large lots
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123 NE-B 8 medium to Market Rate
large lots
125/253 | NE-B 11 medium to Market Rate
large lots
116 NG-A 19 Courtyard 8 23 medium to | Market Rate
large lots
4 medium to Workforce
large lots
117 NG-A 16 Courtyard 8 20 medium to | Market Rate
large lots
4 medium to Workforce
large lots
151 NG-A 13 medium to Market Rate
large lots
152 NG-A 7 medium to Market Rate
large lots
127 NG-B 7 medium to Market Rate
large lots
130 NG-B 10 4 Inclusionary - 1
Workforce
132 NG-B 11 3 Inclusionary - 1
Workforce
134 NG-B 10 Courtyard 8 3 Inclusionary - 3
Workforce
138 NG-B 7 2 Inclusionary - 5
Workforce
140 NG-B 9 3 Workforce 5
141 NG-B 9 Market Rate
142 NG-8 9 Market Rate
146 NG-B 8 2 Inclusionary - 2
Workforce
147 NG-B 9 3 Inclusionary - 2
Workforce
148 NG-B 29 4 Inclusionary - 2
Workforce
149 NG-B 44 7 Inclusionary - 6
Workforce
150 NG-B 16 5 Inclusionary - 6
Workforce
131 NG-C 9 4 Inclusionary - 1
Workforce
133 NG-C 9 3 Inclusionary - 3
Workforce
135 NG-C 8 Courtyard 24 4 Inclusionary - 3
Workforce
136 NG-C 9 3 Inclusionary - 3
Workforce
137 NG-C 8 Courtyard 8 —Market Rate 5
139 NG-C 8 Courtyard 8 —Market Rate 5
143 NG-C 20 : Inclusionary - 5
Workforce
144 NG-C TBD 28 9 Inclusionary - 2
Workforce
145 NG-C 9 Courtyard 8 Market Rate
153 VC-B 81 Market Rate 1
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Multi 35 Section 8
Family/condo'
s
154 VC-B Multi 57 Market Rate 1
Family/condo’ 50 Section 8
s
155 VC-B Multi 120 Market Rate 2
Family/condo' 50 Section 8
s
156 VC-B Multi 76 Market Rate 3
Family/condo' 35 Section 8
s
157 VC-B Multi 137 Market Rate 3
Family/condo' 61 Section 8
s
158 VC-A Multi 52 10 Inclusionary - 3
Family/condo’ Moderate
S
159 VC-A Multi 80 10 Inclusionary - 3
Family/condo' Moderate
s
160 VC-A Multi 146 10 Inclusionary - 5
Family/condo’ Moderate
s
161 VC-A Multi 149 10 Inclusionary - 5
Family/condo’ Moderate
s
162 VC-A Multi 62 10 Inclusionary - 5
Family/condo' Moderate '
s
176 VC-A Multi 83 Retail
Family/condo’
s
177 VC-A Multi 44 17 Inclusionary - 1
Family/condo’ Moderate
s
TOTALS 487 1187 335
Est. 615 For Sale Inclusionary Moderate - 67 Section 8 Voucher Units - 201
Est. 615 For Sale Inclusionary Workforce - 67

Unit Placement:

Phasing:

Units offered to Inclusionary Housing participants shall represent an
equitable distribution of unit types and bedroom mix in the overall
development. Every phase within the development that includes
residential units should include affordable housing units, either for-sale or
for-rent units. See Exhibit A for more details.

There will be muitiple Subdivision Maps over a twenty year build out of the
units. There will be sales offices offering the different models with
upgrades. A deposit will be taken, and the homes will start construction
after the prospective buyers have loan approval. Final location of For Sale
Inclusionary Houses will be submitted with each Subdivision Map and
Final Map. It's too early in the process to know what Condominium and
Apartment units will be for sale or be for rent. The map attached shows
potential locations for Inclusionary homes. It's impossible to be exact on a
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project that will last twenty plus years. None of the units for the CASP have
been designed at this time. See Exhibit A for more details.

Construction Schedule: Once the Tentative Map is approved, work on the first Subdivision Map will
begin as well as the house plans and multi-family/condominium product.
The pace of construction is dictated by the pace of sales which is a result
of the housing market and interest rates. There is no reliable estimate as
to how the pace of construction will proceed for the CASP Area. There is
uncertainty about a start date or first units to be delivered. There are too
many issues/factors that are out of the developer’s control at this specific
point in time.

Follow-up Items: Items to be completed prior to issuance of the Building Permit:

e This Affordable Housing Plan is compliant with the Inclusionary
‘ Housing Ordinance and will be re-evaluated at each phase of this
subdivision to ensure continued compliance with the Ordinance.
e An Affordable Housing Agreement will be recorded on each lot
subject to the Housing Inclusionary Ordinance at each of the
different phases of the subdivision (Recorded Covenant).

Items to be completed prior to issuance of the final Certificate of
Occupancy (CofO):

Marketing Plan

Management Plan

Payment of Rental Impact Fee

Calculation of Unit Income and Rent Limits per the IncIuS|onary

Housing Program

e Calculation of Unit Income and Rent Limits per the Den3|ty Bonus
Program (if applicable)

e Proof that the designated affordable rental units at each of the

different phases of the subdivision have been offered to the

Housing Authority of the County of Monterey for the Section 8

Program so long as the program exist.

DocuSigned by:
| Bl Walker  4/5/2024 | 1:49 PM POT

Hugh Walker Date
Authorized Owner/Project Representative

DocuSigned by:

nncisco Bunmbiln ' 4/5/2024 | 1:10 PM PDT
Francisco Bfambila, Acting Planning Manager Date
Community Development Department
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SALINAS

rroi v anp rici v vawuss  Phone: (831) 758-7251 - www.cityofsalinas.org

City of Salinas

DEVELOPMENT ENGINEERING (PW) « 65 West Alisal Street < Salinas, California

ENGINEERING REVIEW
DATE: 11/22/2023 PURPOSE: TM2021-001 & SPA2023-001
PLANNER: Jill Miller LOCATION: CASP
OWNER/APPLICANT: Stonebridge Homes/ REVIEWER: Adriana Robles, PE, CFM
Codiroli Family Trust and Probert Family Trust City Engineer

DEVELOPMENT PROPOSAL: Major subdivision of three parcels (APN 153-091-022, 153-091-
023, 153-091-024) totaling 186.94 ac into 427 residential lots, commercial uses, mixed-use, public
parks and open space along with associated site improvements consistent with the Central Area
Specific Plan.

RECOMMENDATION: Approve with Conditions

SWDS CATEGORY: Priority Project (>10 lot subdivision)
SWDS THRESHOLD: Requirements 1-4 and 100-yr peak
NDPES CATEGORY: High Priority (SWPPP)

REVIEW FEES: Prior to approval, applicant shall provide paymeﬁt for review of tentative map
pursuant to the Council-approved fee schedule. Invoice attached.

Notice: The Conditions of Approval for this Site Plan Review include certain fees and development requirements.
Pursuant to Government Code Section 66020 (d)(1), this hereby constitutes written notice stating the amount of said fees
and describing the development requirements. The applicant is hereby notified that the 90-day appeal period in which
he/she/they may protest these fees and development requirements, pursuant to Government Code Section 66020 (a), begins
on the date the office land use permit is approved. If applicant files a written protest within this 90-day period complying
with all requirements of Section 66020, he/she/they will be legally barred from challenging such fees and/or requirements
at a later date.

CONDITIONS OF APPROVAL

TENTATIVE MAP: The developer has submitted a Tentative Map to create 427 lots. The tentative
map has been found to be consistent with the Subdivision Ordinance, Chapter 31 of the Salinas

Municipal Code (SMC) with the following exemption.

1. Tentative Map — Applicant is requesting a waiver from SMC Section 31-909(b). Pursuant to SMC
Section 31-401.3(p), the design has been found to provide the required right of way. Prior to
approval of a final map, applicant shall confirm the proposed right of way at the intersections
provides the required space to incorporate all right of way improvements or the required easement
shall be provided.

2. Prior to approval of a Final Map, lands shown to be developed outside of the property lines shall
be acquired by the applicant.

3. Prior to approval of a Final Map, the applicant shall provide proposed street names pursuant to
Municipal Code Section 31-401.4(a).

4. Prior to approval of a Final Map, the applicant shall provide a title report which incorporates all
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the lands to be subdivided, easements, covenants and encumbrances.

Prior to approval of a Final Map, the applicant shall pay all map check fees pursuant to the Council-
approved fee schedule.

Prior to issuance of a Grading Permit, the applicant shall provide an engineer’s estimate of all the
proposed improvements, stamped by a licensed civil engineer.

Prior to approval of a Final Map and pursuant to Municipal Code Section 31-1001, the applicant
shall sign a Subdivision Improvement Agreement and provide surety bonds or cash deposits for
Subdivision, Performance and monumentation.

Prior to issuance of a Grading Permit and pursuant to Municipal Code Section 31-1000.1, applicant
shall construction plans for improvements of all offsite improvements, including, but not limited
to, roadways, sidewalks, curbs, gutters, curb ramps, storm drainage systems, sanitary sewer
systems, water systems, street lighting, fire hydrants, joint trench (gas, telephone, cable tv, City-
owned dark fiber conduit, high speed internet), landscaping and irrigation, street signs and street
amenities. Joint trench utilities shall be placed underground.

The project is proposing onsite and offsite grading that will fill the existing wetlands (north area
of development, lands of Joseph P Ferry Trust). Prior to issuance of Grading Permit and pursuant
to Municipal Code Section 37-50.180(h)(1)(G), prior to any site grading, the applicant shall
receive authorization/approval to fill the wetland from the USACE, the Regional Water Quality
Control Board and the Department of Fish and Wildlife. Improvement plans shall clearly identify
limits of existing wetlands. ‘

Prior to issuance of a Grading Permit, the applicant shall provide site specific soils reports that
include infiltration testing for any stormwater control measure.

Prior to issuance of a Grading Permit, applicant shall provide R-values for each of the proposed
roadways to confirm the proposed pavement sections provide adequate lifespan of the
improvements.

Prior to issuance of a Grading Permit, applicant shall final Stormwater Control Plans consistent
with the most current Stormwater Development Standards and City’s NPDES permit.

Prior to issuance of a Grading Permit, the applicant shall provide hydrology and hydraulic
calculations stamped by a licensed civil engineer for the sanitary sewer and storm drainage
systems.

Prior to issuance of a Grading Permit, the applicant shall provide a Storm Water Pollution
Prevention Plan prepared by a Qualified SWPPP Developer.

Prior to issuance of a Grading Permit, the applicant shall provide approved improvement plans
from any utility company or regulating agency that has authority over the subdivision.

Prior to issuance of a Grading Permit, the applicant shall pay all plan review and inspection fees
pursuant to the Council-approved fee schedule.

Prior to acceptance of any subdivision improvements, applicant shall provide records, video
recordings, testing and as-built documentation of all constructed improvements.

Prior to acceptance of any subdivision improvements and pursuant to Municipal Code Section 31-
1002.4, applicant shall provide a warranty security for no less than 10% of the total cost of
construction of the improvements.
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CITY OF SALINAS

Planning Division - Community Development
65 W. Alisal Street, 2nd Floor, Salinas, CA 93901

(831) 758-7206 * (831) 758-7215 Fax
gﬁ,\l:nl, RI,C\},I uﬁté www.ci.salinas.ca.us
FEES DUE
Project Number: TM2021-001 Description
Address: CASP 466 lots (456 residential)

Invoice Date: 8/9/2023

Fee Description
NPDES TENANTIVE MAP 20+

Account

1000.50.5115-56.5080

TOTAL AMOUNT DUE:

Amount

$12,459.00

$12,459.00
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Appendices

FINAL MITIGATION MONITORING AND REPORTING

PROGRAM L

This document is the Final Mitigation Monitoring and Reporting Program (FMMRP) for the Salinas
Central Area Specific Plan Project (Project). This FMMRP has been prepared pursuant to Section
21081.6 of the California Public Resources Code, which requires public agencies to “adopt a
reporting and monitoring program for thefchanges made to the project or conditions of project
approval, adopted in order to mitigate or avoid significant effects on the environment.” A FMMRP
is required for the proposed project because the EIR has identified significant adverse impacts, and
measures have been identified to mitigate those impacts.

The numbering of the individual mitigation measures follows the numbering sequence as found in
the Draft EIR, some of which were revised after the Draft EIR were prepared. These revisions are
shown in Chapter 3.0 of the Final EIR. All revisions to mitigation measures that were necessary as a
result of responding to public comments and incorporating staff-initiated revisions have been
incorporated into this FMMRP. The FMMRP also includes mitigation measures which are required
by the Final Environmental Impact Report, Salinas General Plan (Cotton Bridges Associates 2002)
and the Final Supplement for the Salinas General Plan Final Program EIR (EDAW, 2007).

4.1 MITIGATION MONITORING AND REPORTING PROGRAM

The FMMRP, as outlined in the following table, describes mitigation timing, monitoring
responsibilities, and compliance verification responsibility for all mitigation measures identified in
this Final EIR.

The City of Salinas will be the primary agency responsible for implementing the mitigation
measures and will continue to monitor mitigation measures that are required to be implemented
during the operation of the Project.

The FMMRP is presented in tabular form on the following pages. The components of the FMMRP
are described briefly below:

e Mitigation Measures: The mitigation measures are taken from the Draft EIR in the same
order that they appear in that document.

e Mitigation Timing: Identifies at which stage of the Project mitigation must be completed.

e Monitoring Responsibility: Identifies the agency that is responsible for mitigation
monitoring.

e Compliance Verification: This is a space that is available for the monitor to date and initial
when the monitoring or mitigation implementation took place.

Final Environmental Impact Report - Salinas Central Area Specific Plan 4.0-1
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4.0 FINAL MITIGATION MONITORING AND REPORTING PROGRAM
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Sloan R, Simmons, SBN 233752
Megan E. Macy, SBN 227002
Michael R. Linden, SBN 192485
LOZANO SMITH

4 Lower Ragsdale Drive, Suite 200
Monterey, CA 93940-5758
Telephone:  (831) 646-1501
Facsimile: (831) 646-1801

Attorneys for Petitioners and Plaintiffs

ALISAL UNION SCHOOL DISTRICT and
SALINAS UNION HIGH SCHOOL DISTRICT

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF MONTEREY

ALISAL UNION SCHOOL DISTRICT and
SALINAS UNION HIGH SCHOOL DISTRICT,

Petitioners and Plaintiffs,
Vs.

CITY OF SALINAS; and DOES 1 THROUGH
10, inclusive,

Respondents and Defendants.

BRIAN FINEGAN; and DOES 11 THROUGH 20,
inclusive,

Real Parties in Interest.

Case No. 20CV003402

PETITIONERS’ OPENING BRIEF IN
SUPPORT OF FIRST AMENDED
PETITION FOR PEREMPTORY WRIT OF
MANDATE AND COMPLAINT FOR
DECLARATORY AND INJUNCTIVE
RELIEF

Date: November 14, 2022

Time: 8:30 a.m.

Dept.: 14

Judge: The Hon. Carrie M. Panetta

(Exempt from Filing Fees Pursuant to
Gov. Code, § 6103)

SS

Exhibit

Pets.” Opening Brief in Supp. of First Amended
Pet. for Peremptory Writ of Mandate

AUSD & SUHSD v. City of Salinas
Case No. 20CV003402
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1 Petitioners ALISAL UNION SCHOOL DISTRICT (“SRUSD”) and SALINAS UNION HIGH

2 || SCHOOL DISTRICT (“SUHSD”) (together “Petitioners” or “Districts”) hereby submit the following

3 || Opening Brief in support of their First Amended Petition for Peremptory Writ of Mandate under Code of
4 || Civil Procedure sections 1085 and 1094.5, and Public Resources Code sections 21167, 21168, and

5 || 21168.5 (“FAP”).

6 INTRODUCTION

7 In the related action Santa Rita Union School District, et al. v. City of Salinas (Monterey County
8 || Superior Court Case No. 20CV000242), SUHSD along with the Santa Rita Union School District

9 || (“SRUSD”) brought suit under the California Environmental Quality Act (“CEQA”) against Respondent

10 || City of Salinas (“Respondent” or “City”) based on the approval of the West Area Specific Plan

[a—
—

(“WASP”), including its environmental impact report (“EIR”). (See Request for Judicial Notice

[
N

[“RIN”], Request No 1; Decl. of Michael R. Linden in Supp. of Opening Brief [“Linden Decl.”], Ex. D.)

—_
LI

As the Districts herein argue here in relation to the Central Area Specific Plan (“CASP” or “Project”), in

4 Lower Ragsdale Drive, Monterey, CA 93940-5758
Tel (831) 646-1501 Fax (831) 646-1801

o
% 14 || the WASP case the school district petitioners argued that since the record there demonstrated that
g 15 || developer fees pursuant to Government Code section 65996 (Stats. 1998, ch. 407), Senate Bill No. 50
i 16 || (1997-1998 Reg. Sess.) (hereinafter “SB 50”) were not going to be sufficient to fund the construction of
17 || new schools that the EIR represented would be constructed within the WASP, the EIR violated CEQA
18 || because it did not analyze environmental impacts with the assumption that the school districts would
19 || have to add significant capacity to their existing facilities due to this lack of funding. (See RIN, No. 1.)
20 || This Court agreed, and Judgment was entered in the petitioners’ favor on January 18, 2022.1
21 Similar to the WASP case, the instant action arises under CEQA and Planning and Zoning Law,
22 || (“PZL”) related to approvals for the CASP made by the City on November 17, 2020, including the Final
23 || Environmental Impact Report (“FEIR”). Same as the WASP, the CASP FEIR evaluated environmental
24 ||impacts based on the assumption that several new schools would be constructed to accommodate the
25 || new students within the CASP area, and that SB 50 developer fees would constitute complete school
26 || facilities mitigation under CEQA. During the CEQA process the City recognized the existence of the
27 || then-pending WASP action, and admitted that “[t]he same logic” of the arguments later rejected by this
28
! This case is currently on appeal. (Sixth Appellate District Case No, H049854.)
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Court in the WASP action applied to the CASP. (Administrative Record [“AR”] 001349.) As this
Court found that the City violated CEQA in the WASP case, the only proper legal conclusion here is
that the CASP also has significant environmental impacts that were intentionally left unanalyzed in the
FEIR, in violation of both CEQA and PZL.

STATEMENT OF FACTS
A. THE SPECIFIC PLAN.

The CASP was created for the development of approximately 760 acres of land located within
the City’s North of Boronda Future Growth Area (“FGA”). (AR019169.) The CASP proposes the
development of up to 3,911 residential dwelling units, up to 489,700 square feet of commercial uses,
approximately 61 net acres of public facilities, and approximately 148 net acres dedicated to parks and
open space uses. (AR000723.)

When drafted, the CASP fell within non-party SRUSD as well as Petitioners AUSD and
SUHSD. (AR019196.) Identified as sites to satisfy the needs of the districts were one 18-acre
elementary/middle school site (K-8) within SRUSD, one 12-acre elementary school site within AUSD;
and one 18-acre middle school site within SUHSD. (AR019197.) The K-8 site was the subject of a
district boundary adjustment had been initiated between the three districts, where SRUSD would
relinquish that elementary school site to AUSD (and no longer have a site in the CASP). (AR019197.)
This site would be reserved for purchase by either SRUSD or AUSD, while the other two sites had
already been purchased by AUSD and SUHSD. (AR019197.) The CASP noted that proposed funding
sources for schools were the SB 50 fee as well as “TAMC (Transportation Agency for Monterey
County) and State and Federal.” (AR019359.)

B. THE CITY’S DRAFT EIR.

On June 26, 2020, the City presented its public draft of the Draft EIR (“DEIR”) for the CASP,
(AR000838-5854.) Per the DEIR, the CASP is expected to generate approximately between 3,591 and
4,033 additional students for the Districts (depending on whether there would be a boundary change
between SRUSD and AUSD, such that the SRUSD would not serve the CASP area). (AR001346.)
However, the DEIR represents that the Districts’ existing schools were at or near full capacity.

(AR001325-29.) The DEIR also noted that in May of 2020, AUSD represented to one of the developers
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interested in the CASP that a third elementary school site may be needed within the CASP.
(AR001348.)

In a reference to the adjacent WASP, where SUHSD “questioned what the District saw as the
City’s apparent assumption that the District had access to the financial resources necessary to build a
new high school within that project area,” the City noted that it “responded that potential scenarios
described by the commenter are too speculative to give rise to meaningful environmental assessment,
particularly since, if they occur, they will occur over an extended period of time (perhaps 20 to 30
years), consistent with buildout of the proposed Specific Plan Area.” (AR001350-51.) The City then
stated that the “same logic applies” to the CASP. (AR001351, emphasis added.) The City represented
that the CASP “would contribute to significant and unavoidable impacts related to air quality (Impacts
3.1-2, and 3.1-7), biological resources (Impacts 3.2-2, 3.2-9 and 3.2-12), greenhouse gases (Impacts 3.4~
1 and 3.4-4), noise (Impacts 3.7-1, and 3.7-8), and transportation and circulation (Impacts 3.10-3, and
3.10-4).” (AR001351-52.) However, the only mitigation measure (3.9-2) was the payment of SB 50
fees prior to the issuance of building permits. (AR001352,)

C. SCHOOL DISTRICT COMMENTS ON THE DEIR.

During the 45-day comment period for the DEIR, the City received letters from both Districts as
well as SRUSD. (AR005961-72, 6001-09, 6029-33.) All three letters pointed out that funding may not
be available for the construction of new school sites and, as such, there was no environmental evaluation
of impacts related to the housing of new students at existing sites. (AR005965-68, 6004-06, 6029-33.)

In its letter, AUSD addressed the subject of inadequate school funding, and how the FEIR did
not address the very real possibility that due to this lack of funding the new schools contemplated by the
CASP would not be built, and instead there would be modifications to existing school sites resulting in
environmental impacts that had not been analyzed in the FEIR. (AR005965-69.) AUSD pointed out
that the DEIR stated that the payment of SB 50 impact amounted to “full and complete facilities
mitigation” for CEQA, which was not accurate because pursuant to “Chawanakee developer fees? “do
not constitute full and complete mitigation for school-related impacts other than school overcrowding.”

(AR005965.) AUSD provided a detailed description of the “three-legged stool” for school funding

2 Chawanakee Unified School District v. County of Madera (2011) 196 Cal.App.4th 1016.
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pursuant SB 50 (State bond fund grants, developer fees, and local funding), and represented that due the
high improbability of obtaining sufficient state and local funding, AUSD would not be able to construct
the three new educational facilities assumed by the FEIR, especially as the buildout of the CASP was
estimated to be over a 20 to 30 year period. (AR005965-68) As a result, the district “will be forced to
consider other means of serving the students who will reside there, including “massive bussing and other
transportation to existing District sites, as well as overcrowding of those sites.” (AR005968.) These
highly likely environmental impacts went unanalyzed in the DEIR.

D. THE CITY’S FEIR.

Thereafter, the City prepared the FEIR for the CASP. (AR005855-6136.) In the FEIR, the City
provided responses comments made by the Districts regarding the likelihood that funding will not be
available to fund new school facilities, and thus what the CASP’s impacts on the environment will be
when the Districts’ existing sites receive the influx of new students. (AR006010-28, 6034-44.)
However, the City made a series of arguments as to why such impacts did not need to be analyzed.

First, the City claimed that it could not account for the environmental effects of this lack of
funding because this analysis would be “speculative.” (AR005988.) The City argued that it had “no
way of knowing how, over a 20-year period . . . each individual school might deal with its inability to
build a particular school within the Specific Plan Area.” (AR005988.) The City took the position that it
had complied with CEQA because it “addressed the physical effects of school construction and
operation” in the EIR but did not address school overcrowding because of SB 50:

The City’s approach to CEQA compliance has been correct. Consistent with SB 50 (see
Draft EIR, pp. 39-14 - 3.9-15, 3.9-20), the City addressed the physical effects of school
construction and operation, along with all other land uses within the Specific Plan Area
(e.g., effects on biological resources, cultural resources, air quality, greenhouse gases,
etc.) but did not treat school overcrowding as an environmental impact category subject
to CEQA. Rather, the City is requiring the applicants to pay their school impact fees, as
contemplated by Government Code Section 65996, which provides that the payment of
such fees is deemed to be “full and complete school facilities mitigation” for any
demands on school facilities caused by new development. The Districts’ demand for
analysis of impacts on the Districts’ financial condition goes beyond what the Legislature
has declared is required or allowed under CEQA. The demand is also contrary to long-
standing distinctions between environmental impacts, on the one hand, and economic or
social impacts, on the other. (See, e.g., CEQA Guidelines, § 15131.)

(AR005990)
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E. THE CITY PLANNING COMMISSION’S CONSIDERATION OF THE PROJECT.

On October 21, 2020, the Project approvals came for consideration before the Planning
Commission in a public hearing, including: (1) the CASP; (2) the FEIR; (3) a rezoning ordinance; and
(4) a development agreement. (AR00002-17.) Counsel for Petitioner AUSD submitted, on Petitioner
AUSD’s behalf, a public comment, in the form of an email attachment, to the Commission’s designated
public comment email address in advance of the meeting. The comment was accompanied by a cover
email, which explained that the comment was attached. However, during the public comment portion of
the meeting, the Commission merely read the cover email into the record and entirely disregarded
Petitioner AUSD’s comment. (AR016043.) After the close of public comment, the Planning
Commission recommended approval of the Project to the City Council. (AR016049-64.)

F. THE CITY COUNCIL’S APPROVAL OF THE PROJECT.

The City Council’s hearing for the Project’s approvals, including the FEIR, took place on
November 17, 2019. (AR006165-285.) Nancy Pfeiffer, Petitioner AUSD’s Associate Superintendent
for Business Services, provided public comment on the Districts’ concerns and also submitted a letter
for the record. (AR016154-55.) Furthermore, counsel for AUSD (Manuel Martinez from Lozano
Smith) submitted an emailed comment concerning school funding that was read into the record.
(AR016156-57.) The CASP, FEIR, and the CEQA findings of fact and statement of overriding
considerations were approved at this meeting, while the zoning ordinance and DA were introduced.
(AR016174-76.) The next day, November 18, 2020, the City filed Notice of Determination with the
County Clerk’s office. (AR000001.) On December 1, 2020, the zoning ordinance and DA were
approved. (AR016206-14.)

G. THE DISTRICTS’ PETITION AND COURSE OF LITIGATION.

On December 16, 2020, the Districts served the City with a Notice of Intent to bring suit under
CEQA related to the FEIR. On December 17, 2020, the Districts filed their original Petition for
Administrative and/or Traditional Writ of Mandate and Complaint for Declaratory and Injunctive Relief
(“Petition”). On March 8, 2021, the City filed a Demurrer to the original Petition and Complaint,
arguing that the Districts’ action was time-barred because local attorney Brian Finegan, the purported

11
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CEQA “applicant,” was not named and served as an indispensable party within the applicable
limitations period. On April 30, 2021, Petitioners filed their FAP, rendering the demurrer moot.

On May 25, 2021, the City filed a Demutrer to the FAP, making the same statute of limitations
argument that was made before. However, this Demurrer was overruled by Judge Marla O. Anderson at
the hearing on June 28, 2021, and the Order on the Demurrer was filed on October 8,2021. On October
22,2021, the City filed its Answer to the FAP,

In 2022, the complex civil judge assignment changed from Judge Anderson to Judge Carrie M.
Panetta. Shortly thereafter, on January 6, 2022, the City filed a Motion for Judgment pursuant to Code
of Civil Procedure section 1094, arguing again that the Districts’ action was time-barred for failure to
name and serve an indispensable party within the applicable limitations period. During the course of the
briefing, the motion was transferred to Judge Thomas W. Wills, and Judge Wills heard the matter on
April 22, 2022. Judge Wills then ordered and received further briefing from the parties, and took the
matter on submission. On July 7, 2022, Judge Wills issued an order denying the City’s motion.

STANDARD OF REVIEW

Under Code of Civil Procedure section 1094.5, a trial court determines whether the agency
proceeded in a manner authorized by law, and whether the findings supporting the agency’s decision are
supported by substantial evidence. (See Topanga Assn. for a Scenic Community v. County of Los
Angeles (1974) 11 Cal.3d 506, 515.) Consistent with this authority, the trial court in a CEQA
determines whether there was a prejudicial abuse of discretion, which is established “if the agency has
not proceeded in a manner required by law or if the determination or decision is not supported by
substantial evidence.” (Pub. Resources Code, § 21168.5 ; see also Laurel Heights Improvement Assn. v,
Regents of Univ. of Cal. (1988) 47 Cal.3d 376, 392-93 [“Laurel Heights].)

Under this two-pronged framework, a court will “determine de novo whether the agency has
employed the correct procedures, ‘scrupulously enforc[ing] all legiélatively mandated CEQA
requirements,”” but accord “greater deference to the agency’s substantive factual conclusions.”
(Banning Ranch Conservancy v. City of Newport Beach (2017) 2 Cal.5th 91 8, 935 [“Banning Ranch”],
citations omitted). As such, when reviewing a public agency’s CEQA compliance, the “court must

adjust its scrutiny to the nature of the alleged defect, depending on whether the claim is predominantly
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one of improper procedure or a dispute over the facts.” (Vineyard Area Citizens for Responsible Growth
v. City of Rancho Cordova (2007) 40 Cal.4th 412, 435 [“Vineyard”].) When an agency’s EIR “omit[s]
essential information,” or does not address a necessary issue, that constitutes a procedural matter subject
to de novo review. (Banning Ranch, 2 Cal.5th at 935.) Distinct, the court applies “‘substantial evidence”
review when considering an agency's “substantive factual conclusions.” (Id.)

The Districts also are seeking a traditional writ of mandate under Code of Civil Procedure
section 1085 based on the WASP’s inconsistency with the City’s General Plan. In this situation, the trial
court determines whether the agency’s action was arbitrary, capricious, lacking in evidentiary support,
contrary to established public policy, or otherwise unlawful. (See Vallejo Police Officers Assn. v. City
of Vallejo (2017) 15 Cal.App.5th 601, 611-12; Galzinski v. Somers (2016) 2 Cal.App.5th 1164, 1175.)

ARGUMENT

I THE CITY AGAIN VIOLATED CEQA BY CERTIFYING AN EIR THAT CONTAINED
ERRONEOUS ASSUMPTIONS REGARDING ENVIRONMENTAL IMPACTS
RELATED TO SCHOOLS.

CEQA requires a lead agency to prepare an EIR for any proposed project that may have a
significant effect on the environment. (Pub. Resources Code, § 21082.2, subd. (d).) Under CEQA, the
purposes of an EIR are: (a) to provide public agencies and the public in general with detailed
information about the effect which a proposed project is likely to have on the environment; (b) to list
ways in which the significant effects of such a project might be minimized; and (c) to indicate
alternatives to such a project. (Jd., § 21061.) An EIR must identify all significant effects on the
environment caused by a proposed project that cannot be avoided, and must evaluate feasible measures
for minimizing or avoiding such impacts. (See Cal. Code Regs., tit. 14, § 15126.4.)

Here, neither the DEIR nor the FEIR for the CASP adequately informed the public that due to
the high probability of a lack of sufficient funding to build new schools, there will be significant
environmental impacts, including impacts related traffic, utilities, and public services, due to the
inevitable need to modify the Districts’ facilities to accommodate the influx of new students. Therefore,
judgment in the Districts’ favor should be granted.
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A. The Doctrine of Offensive Non-Mutual Collateral Estoppel Applies.

As admitted to by the City in its DEIR, this the exact same issue that was litigated by the parties
in the WASP action and was decided in favor of the petitioner school districts. (See RIN, No. 1; Linden
Decl.,, Ex. D.) Since the City has a full and fair opportunity to litigate the same issue in the WASP
action, the doctrine of offensive non-mutual collateral estoppel applies, and forecloses in this case any
outcome different from that reached in the WASP case.

Collateral estoppel applies when: (1) the party against whom the plea is raised was a party or
was in privity with a party to the prior adjudication, (2) there was a final Judgment on the merits in the
prior action, and (3) the issue necessarily decided in the prior adjudication is identical to the one that is
sought to be relitigated. (See Coscia v. McKenna Cuneo (2001) 25 Cal.4th 1194, 1201.) When
collateral estoppel would prevent a defendant from relitigating an issue that was previously litigated and
lost, the courts also consider whether the party against whom the earlier decision is asserted had a full
and fair opportunity to litigate the issue. (See Roos v. Red (2005) 130 Cal.App.4th 870, 879-80; Sutton
v. Golden Gate Bridge, Highway & Transportation Dist. (1998) 68 Cal. App.4th 1149, 1157.)

Here, while AUSD was not a party to the WASP case, the doctrine of offensive non-mutual
collateral estoppel is applicable because the legal issue is the instant action exactly the same. (See Roos,
130 Cal.App.4th at 879-80; Los Angeles Police Protective League v. City of Los Angeles (2002) 102
Cal. App.4th 85, 91.) While ordinarily a judgment that is the subject of an appeal does not have full res
judicata effect, the Court should not issue a ruling contrary to that issued by Judge Anderson because of
the strong interest in preventing wasted effort and expense in judicial administration. (See Mycogen
Corp. v. Monsanto Co. (2002) 28 Cal.4th 888, 896.) Another strong, and related, interest is the
requirement that a superior court sits as a single court. (See In re Alberto (2002) 102 Cal.App.4th 421,
427, People v. Woodard (1982) 131 Cal. App.3d 107, 111.) Even though Judge Anderson’s order came
from the WASP action, the City recognized in its DEIR that the legal issue in the WASP case is the
same as the issue that the Districts have raised here. (AR001349.) Thus, judicial economy counsels in
favor of either a ruling and judgment in the Districts’ favor or a stay of proceedings in this Court,

"
1

Pets.” Opening Brief in Supp. of First Amended -12- AUSD & SUHSD v. City of Salinas
Pet. for Peremptory Writ of Mandate Case No. 20CV003402




1 B. The Districts Are Entitled to Judgment Based on the CASP Record and the Law.
2 Even if the doctrine of offensive non-mutual collateral estoppel is not applied, the record

3 || nevertheless demonstrates that the City violated CEQA in certifying the CASP’s FEIR because it is

N

undisputed that there were potentially significant environmental impacts related to the need of the
Districts to modify their existing facilitics that went unanalyzed in the FEIR, and intentionally so,

1. It is Undisputed that There is Insufficient Funding for New Schools.

First, the record is clear that there is insufficient funding for new schools. As stated in the

CASP, the Initial Study identified one 18-acre elementary/middle school site (K-8) within the SRUSD,

o R “ R, |

one 12-acre elementary school site within the AUSD; and one 18-acre middle school site within the
10 || SUHSD. (AR006155.) The Statement of Overriding Considerations, which represented that “[plroject

implementation may result in the need for the construction of new schools, which has the potential to

ooy
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cause substantial adverse physical environmental impacts,” including “significant and unavoidable
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impacts related to air quality (Impacts 3.1-2, and 3.1-7), biological resources (Impacts 3.2-2, 3.2-9 and
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o
E 14 ||3.2-12), greenhouse gases (Impacts 3.4-1 and 3.4-4), noise (Impacts 3.7-1, and 3.7-8), and transportation
% 15 ||and circulation (Impacts 3.10-3, and 3.10-4). (DEIR, pp. 3.9-23 through 3.9-31).” (AR000769,
) 16 || emphasis added.)
17 In the DEIR, the City recognized the significant environmental impacts that would result from
18 || the need to accommodate the influx of new students from CASP development. (AR001349.) The DEIR
19 ||represented that the Districts’ existing schools were at or near full capacity. (AR001325-29.) However,
20 || the City preemptively called the Districts’ contentions regarding a lack of funding for new schools “too
21 || speculative ... to give rise to meaningful environmental assessment.” (AR001351.) The City then
2o || changed the subject by arguing that “[w]hile school districts in California face funding challenges, the
23 || Legislature and Governor keep reminding cities of the importance of building housing units to address a
24 || statewide housing crisis.” (AR01351.) Nowhere was it suggested that the Districts would have the
25 || funding for the new schools promised by the CASP.
26 As anticipated by the City, the Districts (as well as SRUSD) all provided comment letters to the
27 || DEIR related to the school funding issue. (AR005965-68, 6004-06, 6029-33.) The City was informed
»g || (or reminded) that because a lack of funding it was highly unlikely that the new schools contemplated by
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the CASP would be built, and instead there would be modifications to existing school sites.
(AR005965-69.) The letters provided by the Districts contained a detailed description of the school
funding apparatus in California, and demonstrated that due the high improbability of obtaining sufficient
fanding, AUSD would not be able to construct the three new educational facilities assumed by the FEIR.
(AR005965-68.) As a result, the Districts “will be forced to consider other means of serving the
students who will reside there,” including “massive bussing and other transportation to existing District
sites, as well as overcrowding of those sites.” (AR005968.) Therefore, the City was fully on notice of
the significant environmental impacts related to an influx of students on the existing school facilities,
which CEQA required the City to address. (See Cal. Code Regs., tit. 14, § 15126.4; Laurel Heights, 47
Cal.3d at 396.)

Responding to the Districts’ comments in the FEIR, the City did not dispute the Districts’
conclusion regarding the funding shortfall. Instead, the City argued that the environmental effects
would be “speculative,” and that it had “no way of knowing how, over a 20-year period . . . each
individual school might deal with its inability to build a particular school within the Specific Plan Area.”
(AR005988.) The City again claimed that the only thing it had to do was require CASP developers to
pay SB 50 fees, which it argued “covered any demands on school facilities caused by new
development.” (AR005990.) Therefore, as was the case with the DEIR, the FEIR did not dispute the
fact that it was highly likely that there would be insufficient funding for new schools.

Based on the foregoing, the record indisputably demonstrates that the information related to
school funding provided by the Districts was never disputed by the City. (AR005988-90.) However,
rather than addressing this situation, significant environmental impacts related to school facilities were
evaluated exclusively with the erroneous assumption that new schools would be constructed.
(AR000769, 1349-51,5988-91.) As discussed below, no reasonable argument that can be made that the
FEIR sufficiently informed the public about what would take place inside of the CASP with respect to
environmental impacts related to schools. (See Part IL, infra.)

1
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1 2. The City’s Responses to the Districts’ Comments Provided No Justification
for Not Analyzing Significant Environmental Impacts Related to Existing
2 School Facilities.

As it is undisputed that no evidence exists in the record for the proposition that new schools will
be constructed within the CASP, the analysis now turns to a de novo review of whether the FEIR

omitted necessary information or did not address necessary issues. (See Banning Ranch, 2 Cal.5th at

analysis. (Cal. Code Regs., tit. 14, § 15088, subd. (c).) When another local agency discloses new or

3

4

5

6 1|935.) Inresponding to comments on a Draft EIR, a lead agency must provide good faith, reasoned
7

8 || conflicting data demonstrating that the lead agency may not have fully evaluated the project and its
9

alternatives, these comments may not simply be ignored. (See Banning Ranch, 2 Cal.5th at 938-40.) As
10 || discussed below, there was nothing in the City’s responses that provided adequate explanation for the
% 11 ||City’s decision to not evaluate significant environmental impacts related to an influx of students on
§ 212 || existing facilities.
e
” ‘gi 13 With respect the comment identified as I-3 (related to the suitability of a school site), the City
EE8
§ é %14 || argued that the DEIR “was not required to undertake a site-specific analysis for the school sites,” and
g g 5 15 ||that
- % g
2216 under CEQA and the Education Code, school districts have the ultimate say over school
% 1 sites, and, in their capacity as lead agencies for such site-specific projects, they are
5 =17 responsible for addressing site specific issues under criteria found in the Education Code
* g and CEQA (e.g., in Public Resources Code section 21151.8, described in detail above).
19 || (AR005977.) This response is completely irrelevant to the issue raised by the Districts, which is that the
20 || DEIR did not inform the public about what is far more likely to take place within the CASP.
71 Next, for comment I-5 (related to insufficient school funding), as discussed above the City first
20 || argued that evaluating environmental impacts related to adding new facilities at existing sites or
23 || changing transportation patterns would be “speculative,” and then blamed the Districts “not offered any
24 || specific scenarios for the City to consider, despite being in a far better position than the City to predict
25 || how the school districts might react to funding shortfalls over the coming years.” (AR005988.) The
26 || Districts are not aware of any CEQA authority standing for this sort of burden-shifting, and furthermore
27 || the CEQA Guidelines recognize that “[d]rafting an EIR . . . necessarily involves some degree of
a8 || forecasting.” (Cal. Code Regs., tit. 14, § 15144.) Here, the reasonably foresceable situation with
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schools was repeatedly presented by the Districts to the City, and the City was required to analyze such
consequences. (See Laurel Heights, 47 Cal.3d at 396; Planning & Conservation League v. Dept. of
Water Resources (2000) 83 Cal. App.4th 892, 920.)

The City then posited that “no land use plan (general plan or specific plan) is understood to
guarantee that the planned uses will materialize,” but instead “such plans set forth a vision of land use
that might materialize if market conditions and public financing allow it to happen.” (AR005988.) The
problem is that the City represented that “new schools” would be built to accommodate the increase of
students within the Districts, and then analyzed the environmental effects based on this scenario.
(AR000769, 1349.) The City is not entitled to then discard the more likely scenario of no new schools
by claiming that the CASP only “set forth a vision of land use that might materialize ....” (AR005988.)
It is undisputed that students are going to be generated by CASP development, so the FEIR is required
to analyze the probable environmental effects of this generation. (See Laurel Heights, 47 Cal.3d at 396.)

In attempt to paint itself as the facilitator between the developers and the Districts (instead of a
lead agency), the City also argued that “the Education Code and CEQA (Pub. Resources Code,

§ 21151.8) task the school districts with the responsibility for design and construction of their own
schools, and for conducting their own project-specific CEQA analyses in doing so,” but that “liltis
standard for the City to require all development projects to adhere to the State’s laws regarding the
funding of school facilities,” and that “[t]he City will fully cooperate with the school district, as it has in
the past, in the collection of the school impact fees that have been established by school district.”
(AR005989.) Again, the issue is where the environmental impacts related to new student generation are
likely to take place. Contrary to the City’s argument, lead agencies are not allowed to defer
environmental analysis just because another agency will make a future approval. (See Vineyard, 40
Cal.4th at 435; Laurel Heights, 47 Cal.3d at 393.) Instead, an EIR is required to contain an analysis of
the effects of future actions if it is a reasonably foreséeable consequence of the initial project. (See
Laurel Heights, 47 Cal.3d at 396.)

The City attempted to justify its approach by citing SB 50 and arguing that in Chawanakee
Unified School District v. County of Madera (2011) 196 Cal.App.4th 1016 (“Chawanakee”), “[tThe court

said that, though Senate Bill 50 from 1998 relieves lead agencies of considering school
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overcrowding, lead agencies must still look at the physical environmental effects of school
construction, such as effects on traffic, air quality, biological resources, and the like.” The City then
argued that the holding in Chawanakee supported its approach because “the City considered school
construction as part of full buildout of the project area,” and “[t]he physical impacts of school
construction are not different than the impacts of any kind of development” because “[g]rading and site
alteration are required for any kind of development.” (AR005990.) This argument is completely
misleading because the issue is not about the environmental impacts that may eventually take place on a
designated new school site, but rather where the environmental impacts related to new student
generation will take place. In fact, SB 50 is limited to “impacts on school facilities,” and thus even if
impacts are near school facilities and related to students accessing the facilities, they do not fall under
the purview of SB 50. (Chawanalkee, 196 Cal.App.4th at 1028-29.)

In Chawanakee, the defendant county argued that Government Code section 65996 (“section
65996”) stands for the proposition that an EIR for a development project did not need to identify,
analyze, evaluate, or propose to mitigate “any impacts on a school district’s ability to accommodate
enrollment (i.c., overcrowding, interim facilities, permanent facilities and all other physical and financial
aspects).” (Chawanakee, 196 Cal. App.4th at 1026.) The Court of Appeal disagreed.

As a threshold matter, the Chawanakee court recognized that section 65996, subdivision (a),
“sbviates the need for an EIR to contain a description and analysis of a development’s impact on school
facilities.” (Id.) However, the court analyzed the statutory text noted that section 65996 had been
amended such that it only applied to “impacts on school facilities,” while the previous version of the
statute addressed impacts “related to” school facilities.” (Id. at 1028.) The court characterized this
change as a narrowing of the statute because “[i]n contrast to the breadth of ‘related to,” the use of the
term ‘on’ indicates a direct relationship between the object (i.e., school facilities) and the impact and
excludes impacts to other parts of the physical environment.” (/d.) Thus, “the project’s indirect impacts
on parts of the physical environment that are not school facilities are not excused from being considered
and mitigated.” (/d.)

The City’s arguments in the FEIR related to SB 50 and Chawanakee do not justify its approach

and avoid addressing the issue. The City first claimed that it “addressed the physical effects of school
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construction and operation, along with all other land uses within the Specific Plan Area (e.g., effects on
biological resources, cultural resources, air quality, greenhouse gases, etc.) but did not treat school
overcrowding as an environmental impact category subject to CEQA.” (AR005990.) According to the
City, it does not matter where environmental impacts take place. Such a proposition is contrary to the
law, which requires an EIR to contain an analysis of reasonably foreseeable consequence of the project.
(See Laurel Heights, 47 Cal.3d at 396; Cal, Code Regs., tit. 14, § 15126.4.) Thus, the EIR was required
to have evaluated the environmental impacts associated with constructing additional facilities at the
Districts” existing school sites,

The City also argued that “[t]he Districts’ demand for analysis of impacts on the Districts’
financial condition goes beyond what the Legislature has declared is required or allowed under CEQA.”
(AR005990.) However, the impact is not “on” the Districts’ financial condition, but rather relates to
what this condition will cause in terms of environmental impacts. The informational purpose of CEQA
is not satisfied by an EIR that “simply ignores or assumes a solution” to a problem that has no support in
the record. (Vineyard, 40 Cal.4th at 430-31.) As the FEIR analyzed a scenario that is almost certain not
to take place, and ignored what is highly likely to take place, the City violated CEQA.

The City further argued that “[t]he demand is also contrary to long-standing distinctions between
environmental impacts, on the one hand, and economic or social impacts, on the other.” (AR005990.)
However, an EIR is still required to analyze environmental impacts related to increased enrollment and
propose mitigation measures. (See Goleta Union School Dist. v. Regents of Univ. of Cal. (1995) 37
Cal. App.4th 1025, 1029.) As recognized in Chawanakee, SB 50 only addresses impacts “on” a school
facility, and impacts “on the non-school physical environment that might result from the construction”
are required to be considered in the EIR. (Chawénakee, 196 Cal. App.4th at 1029.) If construction takes
place at locations other than the “new school” sites identified in the FEIR, more than “economic” or
“social” impacts are going to take place, so the City’s argument does not provide an excuse for its
approach.

Based on the foregoing, the City was required to analyze the CASP’s impacts on parts of the
physical environment that are not school facilities. The Chawanakee court made it clear that section

65996 does not exempt these impacts from discussion in an EIR. Thus, these changes should have been
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analyzed in the FEIR, and their absence precludes both proper decision-making by the City and
informed participation by the public. (See Pub. Resources Code, § 21100, subd. (b)(1); Sierra Clubv.
State Board of Forestry (1994) 7 Cal.4th 1215, 1236-37; Planning & Conservation League v. Dept. of
Water Resources, supra, 83 Cal.App.4th at 911, 920.) Therefore, this Court should issue a writ of
mandate requiring the City to comply with the requirements of CEQA with the CASP FEIR.

II. THE CITY VIOLATED GENERAL PLAN POLICIES AND GOALS RELATED TO THE
EDUCATION OF ITS CITIZENS, WHICH CONSTITUTES INDEPENDENT GROUNDS
TO ISSUE WRIT OF MANDATE.

It is well-settled that “[t]he propriety of virtually any local decision affecting land use and
development depends upon consistency with the applicable general plan and its elements.” (Citizens of
Goleta Valley v. Bd. of Supervisors (1990) 52 Cal.3d 553, 570.) A project is consistent with a General
Plan “if, considering all its aspects, it will further the objectives and policies of the general plan and not
obstruct their attainment.” (Corona-Norco Unified School Dist. v. City of Corona (1993) 17
Cal.App.4th 985, 994.) It is “the nature of the policy and the nature of the inconsistency” that are the
crucial elements of this analysis. (Families Unafraid to Uphold Rural El Dorado County v. Bd. of
Supervisors of El Dorado County (1998) 62 Cal.App.4th 1332, 1341.) When a violated policy is
“fundamental, mandatory, [and] clear,” it is more likely that a court will conclude that a project has
violated the consistency doctrine. (Id. at 1342.)

As set forth in the Petition, there are several General Plan goals and policies that are relevant to
the City’s interaction with the local school districts. General Plan Goal LU-9 states that the City will
“(w)ork with local school districts and other educational organizations to ensure that a level of public
education is provided that meets community educational needs.” (Linden Decl., Ex. A; RIN, Nos. 2-6.)
The General Plan policies with respect to the impacts of proposed projects on school facilities and
enrollment are Policy LU-9.1 (work in partnership with local school districts and assist them in
identifying land needed for new school sites so that sufficient facilities are provided for students) and
Policy LU-9.2 (consider impacts of proposed projects on school enrollment and facilities when acting on
annexation applications to ensure that public services and facilities service standards identified in Table
LU-4 are met). (Linden Decl,, Ex. A.) Table LU-4 of the General Plan states that the service standard

for “EDUCATION? is that school sites shall be “identified and donated concurrently with new
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development in compliance with SB 50 requirements and any applicable law.” (Linden Decl., Ex. B.)
Also, Housing Element Policy H-1.2 states as follows: “New residential developments shall be
adequately served by services and facilities, including park and recreation areas, libraries, sanitary and
storm sewers, transportation, public safety and other services. Ensure impact fees are adequate to
provide these services and facilities to residential development.” (Linden Decl., Ex. C.)

In this case, the CASP directly violates the General Plan’s fundamental and mandatory
requirements related to schools. (Linden Decl., Exs, A-C.) First, representing that the developers will
pay developer fees does nothing to “(w)ork with local school districts” because the developers would
already be required by SB 50 to pay these fees. As set forth above, the mere payment of developer fees
is not going to “ensure that a level of public education is provided that meets community educational
needs.” Instead, the Districts are left without the ability to do long-term planning, and will have to
scramble to react to whatever the WASP presents with respect to the influx of students, which due to the
lack of project phasing cannot be predicted. (AR005990-91 .) For this reason, simply identifying land
for new sites in the CASP does not adequately meet the dictate in Policy L.U-9.1 that “sufficient
facilities are provided for students.” (Linden Decl., Ex. A.) Additionally, the CASP violates the
requirément that impacts on school enrollment and facilities be considered because it only considers the
unlikely scenario of multiple new schools being built. (AR019197) AS the CASP clearly violates the
General Plan, a writ of mandate should be issued compelling the City to vacate its approval of CASP
and requiring the City to comply with the General Plan with respect to any renewed approval.

III.  CONSISTENT WITH THE COURT’S ISSUANCE OF WRIT RELIEF TO THE
DISTRICTS, THE COURT SHOULD ALSO ISSUE JUDGMENT AWARDING
DECLARATORY AND INJUNCTIVE RELIEF,

The Fourth Cause of Action in the FAP is for declaratory relief pursuant to Code of Civil
Procedure section 1060, where a court may issue a binding declaration as to the rights and duties of the
parties to the litigation. (Gafcon, Inc. v. Ponsor & Assoc. (2002) 98 Cal.App.4th 1388, 1401-02; Las
Tunas Beach Geologic Hazard Abatement Dist, v. Super. Ct. (1995) 38 Cal.App.4th 1002, 1015.) The
Fifth Cause of Action in the FAP is for injunctive relief pursuant to Code of Civil Procedure section

526, which states that an injunction may be granted “[wihen it appears by the complaint or affidavits

1
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that the commission or continuance of some act during the litigation would produce waste, or great or
irreparable injury to a party to the action.” (Id., § 526, subd. (a)(1).)

In this case, declaratory and injunctive relief are warranted so as to properly implement the
Court’s order on the Motion for Judgment, issued on July 7, 2022. In this order, the Court included the
following provision regarding the CASP approvals other than the FEIR:

[T]he Court will allow the CEQA claim to proceed in the absence of the Finegan but

hereby orders that there shall be protective provisions in any judgment in this action in

favor of Petitioners, to lessen or avoid the prejudice to these individuals, as can be done

under the second factor of Section 389, subdivision (b). ... The City would remain free to

process and approve additional development applications for entitlements such as

tentative subdivision maps, use permits or the like, none of which shall become effective

until proper environmental analysis, documentation and review have become final. The

Court agrees this would be an acceptable protective provision.

(Order at 22:11-22, emphasis added.)

Based on the Court’s order on the Motion for Judgment, a declaratory relief order is warranted to
clarify that while the City can process development applications, until such time that the FEIR has
“become final” based on compliance with the directives contained in a writ of mandate no such
approvals can “become effective” such that physical development and construction can commence.
Similarly, an injunction should be issued to enjoin the City from allowing individual development
projects to move forward until such time that the FEIR has been re-certified and has become final.

CONCLUSION

Based on the foregoing, the Districts respectfully request that the Court grant the FAP and issue
a peremptory writ of mandate commanding the City to comply with CEQA with respect to the
preparation of any EIR for the Project, accompanied by appropriate declaratory relief and an injunction
or stay concerning construction activities inside the CASP pending the City’s compliance with the writ.
Dated: August 5, 2022 Respectfully submitted,
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TO THE HONORABLE COURT:

IT IS HERBY STIPULATED by and between Petitioner ALISAL UNION SCHOOL
DISTRICT (“District” or “AUSD”) and Respondent CITY OF SALINAS (“City”) (collectively, the
“Parties”) as follows:

RECITALS

1. The District’s First Amended Petition for Writ of Mandate and Request for Declaratory
and Injunctive Relief (“First Amended Petition™) attacked the legal adequacy of the City’s approval of
the so-called Central Area Specific Plan (“CASP”) and the accompanying Environmental Impact
Report (“EIR”) under the California Environmental Quality Act (Pub. Resources Code, § 21000 et seq.)
(“CEQA”), the Planning and Zoning Law (Gov. Code, § 65000 et seq.), and the Ralph M. Brown Act
(Gov. Code, § 54950 et seq.).

2. On December 19, 2022, the Honorable Carrie M. Panetta held a hearing in Department
14 of the above-captioned court on the merits of the then only remaining causes of action in the F irst
Amended Petition, at the end of which the Court took the matter under submission.

3. At the time of the merits hearing on the First Amended Petition, the Court was aware of
parallel litigation against the City entitled, Santa Rita Union School District et al. v. City of Salinas,
Monterey County Superior Court Case No. 20CV000242, which involved very similar, almost
identical, CEQA issues aimed at a different specific plan located immediately west of the CASP area,
the so-called West Area Specific Plan (“WASP”). Judge Marla O. Anderson of the Monterey County
Superior Court previously ruled against the City in that parallel case, but the Real Parties in Interest
appealed. Judge Panetta was aware that the ultimate outcome of the appeal in the WASP litigation
could very well affect the ultimate outcome in the instant (CASP) litigation. Indeed, the Judge asked
counsel for AUSD and the City during the merits hearing on the First Amended Petition whether their
clients might be willing to stay the Court’s time frame for issuing a decision until such time as the
Court of Appeal had issued its decision on the WASP EIR. Near the end of the hearing, counsel
committed to raise this issue with their respective clients and get back to the Court.
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4. On January 18, 2023, AUSD filed a document entitled, Petitioner’s Notice Regarding
Proposed Stay of Proceedings, which informed the Court that the City had declined to agree to a stay.

5. On March 10, 2023, the Court issued an Order Granting Petition for Writ of Mandate
and Request for Declaratory Relief (“Order”), which granted the First Amended Petition as to the
CEQA cause of action but denied it with respect to the Planning and Zoning Law cause of action. On
the CEQA issues, Judge Panetta’s ruling generally followed the approach taken by Judge Anderson in
the earlier ruling in the WASP litigation.

6. On April 21, 2023, the Court entered judgment in favor of AUSD and against the City
based on the Order.

7. On May 11, 2023, the City filed a Notice of Appeal, commencing Court of Appeal Case
No. H051077.

8. On November 15, 2023, the Sixth District Court of Appeal’s decision in Santa Rita
School District v. City of Salinas (2023) 94 Cal.App.5th 298 (the WASP case) became final and
enforceable as a binding legal precedent when the California Supreme Court denied a Petition for
Review and Request for Depublication filed by Plaintiff/Respondent Santa Rita Union School District.

9. On December 21, 2023, AUSD and the City together filed with the Superior Court a
document entitled, Joint Request for Case Management Conference to Facilitate Settlement. In that
document, the Parties requested the Court schedule an informal case management conference (“CMC”)
at which the Parties could explain why they were asking the Court to use its inherent powers to reverse
its April 21, 2023, judgment in favor of AUSD and to issue in its stead a stipulated judgment in favor of
the City. In making this request, the Parties urged that the precedent set in Santa Rita School District v.
City of Salinas (2023) 94 Cal.App.5th 298 was dispositive in light of the factual and legal similarities
between the WASP and CASP cases.

10.  On January 18, 2024, the Court conducted the requested CMC and listened to discussion
by the Parties in favor of a stipulated reversal. The Court indicated that it was favorably disposed
towards the Parties’ proposal to resolve the CASP litigation through a stipulated reversal.
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11.  OnJanuary 21, 2024, the Court of Appeal sent notice to the parties of the completion
and filing of the record on appeal in this case.

12.  On February 6, 2024, the Superior Court held a follow-up CMC after having received
draft copies of the Parties’ Settlement Agreement and this Proposed Stipulated Judgment. The court
indicated that it remained favorably disposed towards the concept of a stipulated reversal and did not
request that the Parties alter any wording within the two draft documents submitted to her.

13.  On February 7, 2024, the Parties executed a settlement resolving this matter, including
inter alia as to the dismissal of the appeal in this case, the submittal of an agreed upon stipulated
judgment to the Court set forth herein, and to forgo any right to appeal the stipulated judgment.

14.  On February 8, 2024, the City filed with the Court of Appeal a request for dismissal of
Case No. H051077; and on February 13, 2024, the Court of Appeal issued a remittitur, returning
jurisdiction to the superior court.

15.  The Parties agree that the Court has the inherent authority to modify its previously-
issued judgment, even absent any direction to do so from the Court of Appeal and even after the
expiration of timelines for the kinds of motions by which a party that has lost on the merits can seek a
different outcome, such as motions for reconsideration, for vacation of judgment, for a new trial, or for
relief from judgment based on surprise (see Code Civ. Proc., §§ 1008, 663, 657, 659, & 473, subd. (b)).

16.  The Parties further agree that Code of Civil Procedure section 128, subdivision (a)(8),
recognizes every court’s inherent power to “amend and control its process and orders so as to make
them conform to law and justice.” This statutory language “‘is consistent with and codifies the courts’
traditional and inherent judicial power to do whatever is necessary and appropriate, in the absence of

39

controlling legislation, to ensure the prompt, fair, and orderly administration of justice.”” (Kinney v.
Clark (2017) 12 Cal.App.5th 724, 740.) “[1]t is well settled that independent of statutory provisions a
trial court has the inherent power on its own motion to correct mistakes in its proceedings and within a
reasonable time to annul its orders and judgments inadvertently made.” (Burbank v. Continental Life

Ins. Co. (1934) 2 Cal.App.2d 664, 667.)
/11

5

PARTIES’ JOINT STIPULATION AND REQUEST: AND [RROPOSED? STIPULAT ED
JUDGMENT DENYING FIRST AMENDED PETITION FOR WRIT OF MANDATE
AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF




N

O 0 3 N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

17. The Parties further agree that, Code of Civil Procedure section 187 provides that
“[wlhen jurisdiction is, by the Constitution or this Code, or by any other statute, conferred on a Court
or judicial officer, all the means necessary to carry it into effect are also given; and in the exercise of
this jurisdiction, if the course of proceeding be not specifically pointed out by this Code or the statute,
any suitable process or mode of proceeding may be adopted which may appear most conformable to the
spirit of this Code.”

18.  The Parties further note that, Government Code section 68070 provides that “[e]very
court may make rules for its own government . . . not inconsistent with law or with the rules adopted
and prescribed by the Judicial Council.” (See also Cottle v. Superior Court (1992) 3 Cal.App.4th 1367,
1376-1377 [“California courts have fashioned new forms of procedures when required to deal with the
rights of the parties and to manage the caseload of the court™]; People v. Eggers (1947) 30 Cal.2d 676,
692 [trial court “has jurisdiction to modify, revoke, or set its orders aside”]; In re Scoggins (2001) 94
Cal.App.4th 650, 658 [“trial court has inherent power to modify or set aside its pronounced judgment if
... execution of its terms has not commenced”]; and People v. Hales (1966) 244 Cal.App.2d 507, 508
[“[t]he trial court does have power and authority to vacate its judgment in criminal matters on proper
showing™].)

STIPULATED JUDGMENT

NOW, THEREFORE, having reviewed Santa Rita Union School District v. City of Salinas
(2023) 94 Cal. App.5th 298, having heard the Parties’ positions in favor of the Court’s inherent power
to reverse its original judgment despite any lack of direction to do so by the Court of Appeal, and
having received jurisdiction from the Court of Appeal via a remittitur in the above-entitled action in
response to the City’s request for dismissal of its appeal from the earlier April 21, 2023, judgment in
this case, the Court hereby ADJUDGES, ORDERS, AND DECREES as follows:

Under the circumstances, in which the Parties have jointly requested the reversal of an earlier
judgment based on new dispositive precedent not in existence when the earlier judgment was entered,
the Court determines that it has the inherent authority to make such a change.

/117
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The reversal of the prior judgment for the District in favor of a new judgment for the City
represents a legally appropriate and just outcome in light of the binding legal principles set forth in
Santa Rita School District v. City of Salinas (2023) 94 Cal.App.5th 298. Requiring the City to pursue
its appeal in order to obtain from the Court of Appeal both a decision on the merits and a directive
requiring this Court to reverse its judgment of April 21, 2023, would lead to a waste of time and
resources both in the Court of Appeal and for the Parties, which would have to pay their attorneys for
their time spent on appellate briefing and oral argument.

For the foregoing reasons, the Judgment entered in Petitioner’s favor on April 21, 2023, is
hereby vacated.

Based upon Santa Rita Union School District v. City of Salinas (2023) 94 Cal.App.5th 298, the
Court denies the CEQA Cause of Action in the First Amended Petition and enters Judgment in favor of
the City on all Causes of Action. Based upon this conclusion and the denial of the other causes of
action in the First Amended Petition, judgment is hereby entered in favor of the City and against the
District.

This stipulated judgment incorporates by reference the terms of the Parties’ Settlement
Agreement, which is attached hereto as Exhibit 1.

Each side shall bear its own costs and attorneys’ fees.

IT IS SO ADJUDGED, ORDERED, AND DECREED.

Dated: March, 19,2024 ﬂ m/ 1/( M

The Honorable Carrie M. Panetta
Judge of the Superior Court
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EXHIBIT 1
SETTLEMENT AGREEMENT
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SETTLEMENT AGREEMENT

This Settlement Agreement (“Agreement”) is made by and between Petitioner
Alisal Union School District (“AUSD” or “District”) and Respondent City of Salinas
(“City”), referred to together herein as “the Parties” or individually as “Party.” The
purpose of the Agreement is to resolve all claims, issues, disputes, and appeals between
the Parties at issue the litigation entitled, Alisal Union School District v. City of Salinas et
al. (Monterey County Superior Court Case No. 20CV003402; Sixth District Court of
Appeal Case No. H051077) (“CASP Litigation”).

L.
RECITALS

1. On November 17, 2020, the City Council for the City of Salinas approved,
and certified a Final Environmental Impact Report (“EIR”) for, a specific plan known as
the Central Area Specific Plan (“CASP”). (See Gov. Code, § 65450 [provisions dealing
with specific plans].)

2. On December 17, 2020, AUSD and Salinas Union High School District
(SUHSD) filed a Petition for Writ for Administrative and/or Traditional Writ of Mandate
and Complaint for Declaratory and Injunctive Relief (“CASP Petition™), initiating the
CASP Litigation. (Monterey County Superior Court Case No. 20CV003402.) The CASP
Petition raised contentions under the California Environmental Quality Act (“CEQA”)
(Pub. Resource Code, § 21000 et seq.), the Planning and Zoning Law (Gov. Code,

§ 65000 et seq.), and the Brown Act (Gov. Code, § 54950 et seq.). Most relevant, the
CASP Petition argued that the City’s EIR for the CASP was inadequate for failing to
address potential environmental impacts on schools.

3. The legal claims, issues, and arguments in the CASP Petition were very
similar or identical to those raised in an existing lawsuit then pending against the City
and various real parties in interest, filed by both SUHSD and the Santa Rita Unified
School District (SRUSD), challenging the adequacy the City’s EIR for the West Area
Specific Plan (“WASP”), located immediately west of, and adjacent to, the CASP. (Santa
Rita Union School District et al. v. City of Salinas, Monterey County Superior Court
Case No.: 20CV 000242 [“WASP Litigation”].)

4, On June 23, 2021, after a hearing on the merits of the WASP Litigation,
the Monterey County Superior Court issued an “Order Granting Petitioners’ Petition for
Peremptory Writ of Mandate and Request for Declaratory and Injunctive Relief.”
Therein, Judge Marla O. Anderson rejected a claim based on the Planning and Zoning
Law but determined that the WASP Final EIR was insufficient under CEQA “because the
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FEIR failed to include discussion of potential off-site environmental impacts resulting
from the WASP due to Petitioner school districts’ presented concerns that [they] will lack
sufficient funding to build the proposed new school sites identified within the WASP.
The FEIR also failed to adequately respond to comments made by Petitioners with regard
to potential off-site impacts. As such, Respondent failed to proceed in accordance with
the law under CEQA.” This order was subsequently reduced to judgment on January 18,
2022. On February 8, 2022, Real Parties in Interest in the WASP Litigation filed a
Notice of Appeal.

5. On December 14, 2022, the City reached a settlement agreement with
SUHSD, by which the latter agreed to dismiss its lawsuit with prejudice, leaving SRUSD
to prosecute the CASP Litigation on its own.

6. On December 19, 2022, the superior court held a hearing on the merits of
the CASP Litigation (i.e., on the CEQA and Planning and Zoning Law claims). Near the
end of the hearing, Judge Carrie M. Panetta expressed her awareness of the pending
appeal in the WASP Litigation and asked the City and AUSD if they might be willing to
stipulate to a stay of the court’s time frame for issuing a decision on the merits, so as to
give the court and the Parties time to await a decision from the Court of Appeal in the
WASP Litigation. On January 18, 2023, AUSD made a filing with the superior court
which informed the court that the City would not agree to the stay proposed by the court.

7. On March 13, 2023, the superior court issued its decision on the merits in
the CASP case via an “Order Granting Petition for Writ of Mandate and Request for
Declaratory Relief.” Although Judge Panetta found in the City’s favor on AUSD’s
Planning and Zoning Law claims, she found CEQA problems with the EIR similar to
those previously identified by Judge Anderson for the EIR in the WASP Litigation.
Consistent with an earlier June 7, 2022 ruling by the Court on the City’s Motion for
Judgment, however, the court did not order the City to void its EIR certification
resolution or any of its project approvals or other actions.

8. On April 21, 2023, the superior court entered judgment based on its recent
Order Granting Petition for Writ of Mandate and Request for Declaratory Relief.

9. On May 11, 2023, the City filed a Notice of Appeal in the CASP
Litigation.

10.  On August 10, 2023, the Court of Appeal issued a published opinion in the
WASP Litigation, finding the City’s EIR to be legally adequate under CEQA and
reversing the superior court’s judgment in favor of SRUSD. At the end of the opinion, the



DocuSign Envelope ID: 3E34CD42-ABE8-42BC-9652-02654CBACS5D4

Court of Appeal stated that, “[o]n remand, the trial court is directed to (1) vacate its order
granting the Districts’ mandate petition as to the first and fifth causes of action; (2) enter
a new order and judgment denying the petition in full; and (3) recall the writ of mandate.”
The appellate opinion in the WASP Litigation subsequently became final.

11. Counsel for the City and AUSD reached conceptual agreement on a
framework intended to finalize the CASP litigation with a minimum of additional
financial expenditures. Counsel understood that the specific terms of a full-blown
settlement agreement still had to be drafted. The Parties understood that the terms of the
conceptualized settlement must account for the fact that, at the time the final Settlement
Agreement would be finalized, the City would still be facing an adverse trial court
judgment in the CASP Litigation and would still be pursuing an appeal seeking to
overturn that judgment. The Parties were also aware that, given the Court of Appeal
decision in Santa Rita School District v. City of Salinas (2023) 94 Cal.App.5th 298, the
City was very likely to prevail in its appeal, with the foreseeable result that the superior
court judgment in the CASP Litigation would be reversed and entered in the City’s favor.

12. On January 18, 2024, in response to a Joint Request by the Parties, Judge
Panetta of the Superior Court held an informal case management conference to discuss
the issues raised therein, including the Parties’ proposed framework for closing out the
CASP Litigation. During that conference, the court indicated its willingness to reverse its
original judgment and to enter instead a stipulated judgment. The court’s assurances
allowed the Parties to proceed with the settlement strategy contained herein.

13.  This Settlement Agreement builds on the conceptual agreement described
in Paragraph 11 above and has been finalized after the Parties spoke with Judge Panetta
on January 18, 2024.

IL
TERMS AND CONDITIONS

1. Incorporation of Recitals. The above recitals are true and correct and are
hereby incorporated by reference as part of this Agreement.

2. Joint Request for Stipulated Judgment. The Parties will file with the
Monterey County Superior Court a Joint Request and Stipulated Judgment with the intent
that, upon the issuance of a remittitur from the Sixth District Court of Appeal in response
to the City’s request for the dismissal of its appeal in AUSD v. City of Salinas (Court of
Appeal Case No. H051077), the Superior Court will vacate its judgment entered on April
21, 2023, in Superior Court Case. No. 20CV003402 and will enter in its stead the
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Stipulated Judgment memorializing the terms of this Agreement. The Joint Request and
Stipulated Judgment shall be in a form substantially identical to Exhibit A attached
hereto.

3. City Dismissal of Appeal. After this joint filing, the City will request that
the Court of Appeal dismiss that appeal under Rule 8.244, subdivisions (c)(1) and (2), of
the California Rules of Court.

4, AUSD Agreement not to Appeal from Stipulated Judgment. AUSD
agrees not to file an appeal from, or support any attempt by any third party to seek relief
from, the Stipulated Judgment.

5. Attorneys’ Fees and Costs. The Parties shall bear their own attorneys’
fees and litigation costs in Monterey County Superior Court Case No. 20CV003402 and
Court of Appeal Case No. H051077.

6. Execution and Effective Date. This Agreement shall be executed by the
Parties as indicated below. This Agreement shall become binding and effective upon the
execution by the signatories and thereafter upon ratification by both the AUSD Board of
Trustees and the City Council of the City of Salinas or an individual officer within the
City to whom the City Council has delegated ratification authority.

7. No Admission of Liability. It is understood and agreed that this
Agreement is a compromise of disputed claims and that nothing in this Agreement shall
be construed as an admission of liability by any Party.

8. Enforcement of this Agreement and Attorneys’ Fees & Costs
Therefor. This Agreement and its individual terms and conditions shall be enforced, if
necessary, by the filing of a Motion with the Monterey County Superior Court in Case
No. 20CV003402 pursuant to Code of Civil Procedure section 664.6, and shall be subject
to normal law and motion deadlines, as set forth in Code of Civil Procedure section 1005,
Any such Motion shall be preceded by a good faith attempt by the Parties to meet and
confer and therefore obviate the need for a Motion. If such a Motion is filed and pursued
in the superior court, the prevailing Party (whether in pursuit of, or opposition to, the
Motion) shall be entitled to recover reasonable attorneys’ fees and other costs and
expenses, including expert witness fees, incurred in connection with such action or
proceeding.

9. Representation by Counsel. Each of the Parties acknowledges and
agrees that it has been represented by independent legal counsel of its own choice
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throughout the negotiation of this Agreement and that the Party is executing this
Agreement having had sufficient opportunity to investigate the facts and obtain advice of
such counsel.

10.  Voluntary Agreement. Bach Party affirms and acknowledges that it has
read, fully appreciates, and understands the words, terms, and provisions of this
Agreement, is entirely satisfied with the settlement described, and has duly executed this
Agreement voluntarily and of its full free will and accord.

11. Entire Agreement. This Agreement constitutes the entire agreement
between the Parties regarding Monterey County Superior Court Case No. 20CV003402
and Court of Appeal Case No. H051077. No other promises, agreements, or statements
between the Parties shall be binding unless made in writing and signed by all Parties
hereto.

12. Amendments. This Agreement cannot be changed or supplemented
orally and may be modified or superseded only by written instrument executed by all
Parties.

13.  Interpretation. Each of the Parties acknowledges and agrees that this
Agreement is to be construed as a whole according to its fair meaning and not in favor of
or against any of the Parties as drafting entity or otherwise.

14.  Other Documents. The Parties hereby agree to execute all such other
documents and to take all such other action as may be reasonably necessary to effectuate
the purposes of this Agreement.

15. Choice of Law. This Agreement shall be governed by and interpreted
under the laws of California.

16.  Severability. If any provision of this Agreement is held to be invalid,
void or unenforceable, the remaining portions of the Agreement shall remain in full force
and effect.

17.  Warranty of Authority. Each of the persons signing this Agreement
represents and warrants that such person has been duly authorized to sign this Agreement
on behalf of the Party indicated, and each of the Parties by signing this Agreement
warrants and represents that such party is legally authorized and entitled to enter into this
Agreement.




18.  Binding Effect. This Agreement is for the benefit of an shall be binding
on all Parties and their successors, assigns, heirs, executors, administrators, predecessors,
partnerships, employees, attorneys, insurers sureties, agents, representatives, directors,
officers, receivers, trustees, and/or stockholders.

19.  Execution in Counterparts. This Agreement may be executed in several
counterparts and, subject to the ratification requirements of paragraph 6 herein, shall be
deemed legally effective at such time as counterparts thereof duly executed on behalf of
all Parties have been furnished and delivered to the attorneys for the Parties to this
Agreement. Signed copies and facsimile versions of this Agreement shall have the same
force and effect as signature of the original.

IN WITNESS WHEREOF the Parties hereto have executed the Agreement
as dated below.

Dated: F_g&mfg 2024 ALISAL UNION SCHOOL DISTRICT
By: RK.
oenig, Superintendenz 3
Dated: , 2024 CITY OF SALINAS
By:

Jim Pia, Interim City Manager
Dated: , 2024 CITY OF SALINAS

By:
Kimbley Craig, Mayor of Salinas

Approved as to form:
Dated: éé/wf;, 4 2024 LOZANO SMITH

«@T\/f/wvéfw‘

~Sloag R. Simmoris

Attorneys for District
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18.  Binding Effect. This Agreement is for the benefit of an shall be binding
on all Parties and their successors, assigns, heirs, executors, administrators, predecessors,
partnerships, employees, attorneys, insurers sureties, agents, representatives, directors,
officers, receivers, trustees, and/or stockholders.

19. Execution in Counterparts. This Agreement may be executed in several
counterparts and, subject to the ratification requirements of paragraph 6 herein, shall be
deemed legally effective at such time as counterparts thereof duly executed on behalf of
all Parties have been furnished and delivered to the attorneys for the Parties to this
Agreement. Signed copies and facsimile versions of this Agreement shall have the same
force and effect as signature of the original.

IN WITNESS WHEREOF the Parties hereto have executed the Agreement
as dated below.

Dated: , 2024 ALISAL UNION SCHOOL DISTRICT

By:

Jim Koenig, Superintendent

2/6/2024 | 1:50 PM PST
Dated: , 2024 CITY OF SALINAS

DocuSigned by:
éyjim P

Jim Pia, Interim City Manager

2/7/2024 | 11:48 AM PST
Dated: , 2024 CITY OF SALINAS

DocuSigned by:

y g

uuuuuuuuuuuuuuuu

Approved as to form:

Dated: , 2024 LOZANO SMITH

By:

Sloan R. Simmons
Attorneys for District
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2/6/2024 | 1:29 PM PST
Dated: , 2024

CITY QR SALINAS

4044

........

Attorney for City
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CHRISTOPHER A. CALLIHAN, SBN 203010
City Attorney

CITY OF SALINAS

200 Lincoln Avenue

Salinas, CA 93901-2639

Telephone: (831) 758-7256

Email: chrisc(@ci.salinas.ca.us

JAMES G. MOOSE, SBN 119374
ELIZABETH R. POLLOCK, SBN 259645
REMY MOOSE MANLEY, LLP

555 Capitol Mall, Suite 800

Sacramento, CA 95814

Telephone: (916) 443-2745

Email: jmoose@rmmenvirolaw.com

Email: epollock@rmmenvirolaw.com

JOEL FRANKLIN, SBN 69705

LAW OFFICES OF JOEL FRANKLIN
225 Crossroads Blvd., Suite 407

Carmel, California 93923-8674
Telephone: (831) 649-2545

Email: Joel@JFranklinLaw.net

Attorneys for Respondent
CITY OF SALINAS

[Additional counsel on next page)

EXEMPT FROM FILING FEES
[GOVERNMENT CODE § 6103]

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF MONTEREY

ALISAL UNION SCHOOL DISTRICT,

Petitioners and Plaintiffs,
V.

CITY OF SALINAS; and DOES 1 THROUGH
10, inclusive,

Respondent and Defendant,

BRIAN FINEGAN and DOES 1 1 THROUGH
20, inclusive,

Real Parties in Interest.

Case No. 20CV003402
California Environmental Quality Act (CEQA)

PARTIES’ JOINT STIPULATION AND
REQUEST; AND [PROPOSED]
STIPULATED JUDGMENT DENYING
FIRST AMENDED PETITION FOR WRIT
OF MANDATE AND COMPLAINT FOR
DECLARATORY AND INJUNCTIVE
RELIEF

Judge: The Hon. Carrie M. Panetta
Dept.: 14

Filing Date of Action: December 17, 2020

PARTIES’ JOINT STIPULATION AND REQUEST; AND [PROPOSED] STIPULATED
JUDGMENT DENYING FIRST AMENDED PETITION FOR WRIT OF MANDATE
AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF




SLOAN R. SIMMONS, SBN 233752
I{|MEGAN E. MACY, SBN 227002
LOZANO SMITH

Lower Ragsdale Drive, Suite 200

3 [|Monterey, CA 93940-5758
Telephone: (831)646-1501

41| Facsimile: (831) 646-1801

Attorneys for Petitioner
ALISAL UNION SCHOOL DISTRICT

10

1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28 ’

PARTIES’ JOINT STIPULATION AND REQUEST: AND [PROPOSED] STIPULAT ED
JUDGMENT DENYING FIRST AMENDED PETITION FOR WRIT OF MANDATE
AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TO THE HONORABLE COURT:

IT IS HERBY STIPULATED by and between Petitioner ALISAL UNION SCHOOL
DISTRICT (“District” or “AUSD”) and Respondent CITY OF SALINAS (“City”) (collectively, the
“Parties”) as follows:

RECITALS

1. The District’s First Amended Petition for Writ of Mandate and Request for Declaratory
and Injunctive Relief (“First Amended Petition™) attacked the legal adequacy of the City’s approval of
the so-called Central Area Specific Plan (“CASP”) and the accompanying Environmental Impact
Report (“EIR”) under the California Environmental Quality Act (Pub. Resources Code, § 21000 et seq.)
("CEQA?), the Planning and Zoning Law (Gov. Code, § 65000 et seq.), and the Ralph M. Brown Act
(Gov. Code, § 54950 et seq.).

2. On December 19, 2022, the Honorable Carrie M. Panetta held a hearing in Department
14 of the above-captioned court on the merits of the then only remaining causes of action in the First
Amended Petition, at the end of which the Court took the matter under submission.

3. At the time of the merits hearing on the First Amended Petition, the Court was aware of
parallel litigation against the City entitled, Santa Rita Union School District et al. v. City of Salinas,
Monterey County Superior Court Case No. 20CV000242, which involved very similar, almost
identical, CEQA issues aimed at a different specific plan located immediately west of the CASP area,
the so-called West Area Specific Plan (“WASP”). Judge Marla O. Anderson of the Monterey County
Superior Court previously ruled against the City in that parallel case, but the Real Parties in Interest
appealed. Judge Panetta was aware that the ultimate outcome of the appeal in the WASP litigation
could very well affect the ultimate outcome in the instant (CASP) litigation. Indeed, the Judge asked
counsel for AUSD and the City during the merits hearing on the First Amended Petition whether their
clients might be willing to stay the Court’s time frame for issuing a decision until such time as the
Court of Appeal had issued its decision on the WASP EIR. Near the end of the hearing, counsel
committed to raise this issue with their respective clients and get back to the Court.
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4, On January 18, 2023, AUSD filed a document entitled, Petitioner’s Notice Regarding
Proposed Stay of Proceedings, which informed the Court that the City had declined to agree to a stay.

5. On March 10, 2023, the Court issued an Order Granting Petition for Writ of Mandate
and Request for Declaratory Relief (“Order”), which granted the First Amended Petition as to the
CEQA cause of action but denied it with respect to the Planning and Zoning Law cause of action. On
the CEQA issues, Judge Panetta’s ruling generally followed the approach taken by J udge Anderson in
the earlier ruling in the WASP litigation.

6. On April 21, 2023, the Court entered judgment in favor of AUSD and against the City
based on the Order.

7. On May 11, 2023, the City filed a Notice of Appeal, commencing Court of Appeal Case
No. HO51077.

8. On November 15, 2023, the Sixth District Court of Appeal’s decision in Santa Rita
School District v. City of Salinas (2023) 94 Cal.App.5th 298 (the WASP case) became final and
enforceable as a binding legal precedent when the California Supreme Court denied a Petition for
Review and Request for Depublication filed by Plaintiff/Respondent Santa Rita Union School District.

9. On December 21, 2023, AUSD and the City together filed with the Superior Court a
document entitled, Joint Request for Case Management Conference to Facilitate Settlement. In that
document, the Partiés requested the Court schedule an informal case management conference (“CMC™)
at which the Parties could explain why they were asking the Court to use its inherent powers to reverse
its April 21, 2023, judgment in favor of AUSD and to issue in its stead a stipulated judgment in favor of
the City. In making this request, the Parties urged that the precedent set in Santa Rita School District v.
City of Salinas (2023) 94 Cal.App.5th 298 was dispositive in light of the factual and legal similarities
between the WASP and CASP cases.

10.  OnJanuary 18, 2024, the Court conducted the requested CMC and listened to discussion
by the Parties in favor of a stipulated reversal. The Court indicated that it was favorably disposed
towards the Parties’ proposal to resolve the CASP litigation through a stipulated reversal.
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11 OnJanuary 21, 2024, the Court of Appeal sent notice to the parties of the completion
and filing of the record on appeal in this case.

12. OnFebruary 6, 2024, the Superior Court held a follow-up CMC after having received
draft copies of the Parties’ Settlement Agreement and this Proposed Stipulated Judgment. The court
indicated that it remained favorably disposed towards the concept of a stipulated reversal and did not
request that the Parties alter any wording within the two draft documents submitted to her.

13. On February _ , 2024, the Parties executed a settlement resolving this matter, including
inter alia as to the dismissal of the appeal in this case, the submittal of an agreed upon stipulated
Jjudgment to the Court set forth herein, and to forgo any right to appeal the stipulated judgment.

14. On February 2024, the City filed with the Court of Appeal a request for dismissal of
Case No. H051077; and on , 2024, the Court of Appeal issued a remittitur, returning
Jurisdiction to the superior court.

15. The Parties agree that the Court has the inherent authority to modify its previously-
issued judgment, even absent any direction to do so from the Court of Appeal and even after the
expiration of timelines for the kinds of motions by which a party that has lost on the merits can seek a
different outcome, such as motions for reconsideration, for vacation of judgment, for a new trial, or for
relief from judgment based on surprise (see Code Civ. Proc., §§ 1008, 663, 657, 659, & 473, subd. (b)).

16.  The Parties further agree that Code of Civil Procedure section 128, subdivision (a)(8),
recognizes every court’s inherent power to “amend and control its process and orders so as to make
them conform to law and justice.” This statutory language “‘is consistent with and codifies the courts’
traditional and inherent judicial power to do whatever is necessary and appropriate, in the absence of
controlling legislation, to ensure the prompt, fair, and orderly administration of justice.”” (Kinney v.
Clark (2017) 12 Cal.App.5th 724, 740.) “[I]t is well settled that independent of statutory provisions a
trial court has the inherent power on its own motion to correct mistakes in its proceedings and within a
reasonable time to annul its orders and judgments inadvertently made.” (Burbank v. Continental Life
Ins. Co. (1934) 2 Cal.App.2d 664, 667.)
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17.  The Parties further agree that, Code of Civil Procedure section 187 provides that
“[w]hen jurisdiction is, by the Constitution or this Code, or by any other statute, conferred on a Court
or judicial officer, all the means necessary to carry it into effect are also given; and in the exercise of
this jurisdiction, if the course of proceeding be not specifically pointed out by this Code or the statute,
any suitable process or mode of proceeding may be adopted which may appear most conformable to the
spirit of this Code.”

18, The Parties further note that, Government Code section 68070 provides that “le]very
court may make rules for its own government . . . not inconsistent with law or with the rules adopted
and prescribed by the Judicial Council.” (See also Cottle v. Superior Court (1992) 3 Cal.App.4th 1367,
1376-1377 [“California courts have fashioned new forms of procedures when required to deal with the
rights of the parties and to manage the caseload of the court”]; People v. Eggers (1947) 30 Cal.2d 676,
692 [trial court “has jurisdiction to modify, revoke, or set its orders aside”]; In re Scoggins (2001) 94
Cal.App.4th 650, 658 [“trial court has inherent power to modify or set aside its pronounced judgment if
_execution of its terms has not commenced”]; and People v. Hales (1966) 244 Cal.App.2d 507, 508
[“[t]he trial court does have power and authority to vacate its judgment in criminal matters on proper
showing”].)

STIPULATED JUDGMENT

NOW, THEREFORE, having reviewed Santa Rita Union School District v. City of Salinas
(2023) 94 Cal.App.5th 298, having heard the Parties’ positions in favor of the Court’s inherent power
to reverse its original judgment despite any lack of direction to do so by the Court of Appeal, and
having received jurisdiction from the Court of Appeal via a remittitur in the above-entitled action in
response to the City’s request for dismissal of its appeal from the earlier April 21, 2023, judgment in
this case, the Court hereby ADJUDGES, ORDERS, AND DECREES as follows:

Under the circumstances, in which the Parties have jointly requested the reversal of an earlier
judgment based on new dispositive precedent not in existence when the earlier judgment was entered,
the Court determines that it has the inherent authority to make such a change.

/11
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The reversal of the prior judgment for the District in favor of a new judgment for the City
represents a legally appropriate and just outcome in light of the binding legal principles set forth in
Santa Rita School District v. City of Salinas (2023) 94 Cal.App.5th 298. Requiring the City to pursue
its appeal in order to obtain from the Court of Appeal both a decision on the merits and a directive
requiring this Court to reverse its judgment of April 21, 2023, would lead to a waste of time and
resources both in the Court of Appeal and for the Parties, which would have to pay their attorneys for
their time spent on appellate briefing and oral argument.

For the foregoing reasons, the Judgment entered in Petitioner’s favor on April 21, 2023, is
hereby vacated.

Based upon Santa Rita Union School District v. City of Salinas (2023) 94 Cal.App.5th 298, the
Court denies the CEQA Cause of Action in the First Amended Petition and enters Judgment in favor of
the City on all Causes of Action. Based upon this conclusion and the denial of the other causes of
action in the First Amended Petition, judgment is hereby entered in favor of the City and against the
District.

This stipulated judgment incorporates by reference the terms of the Parties’ Settlement
Agreement, which is attached hereto as Exhibit 1.

Each side shall bear its own costs and attorneys’ fees.

IT IS SO ADJUDGED, ORDERED, AND DECREED.

Dated: , 2024

The Honorable Carrie M. Panetta
Judge of the Superior Court
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EXHIBIT 1
SETTLEMENT AGREEMENT
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Alisal Union School District, et al. v. City of Salinas
Monterey County Superior Court Case No. 20CV003402

PROOF OF SERVICE

I, Kaitlyn E. Hubbard, am employed in the County of Sacramento. My business address is 555
Capitol Mall, Suite 800, Sacramento, California 95814, and email address is
khubbard@rmmenvirolaw.com. I am over the age of 18 years and not a party to the above-entitled
action.

['am familiar with Remy Moose Manley, LLP’s practice for collection and processing mail
whereby mail is sealed, given the appropriate postage and placed in a designated mail collection area.
Each day mail is collected and deposited in a USPS mailbox after the close of each business day.

On the date set forth below, I served the following:

PARTIES’ JOINT STIPULATION AND REQUEST; AND [PROPOSED] STIPULATED
JUDGMENT DENYING FIRST AMENDED PETITION FOR WRIT OF MANDATE AND
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

[] BY FIRST CLASS MAIL by causing a true copy thereof to be placed in a sealed envelope,
with postage fully prepaid, addressed to the following person(s) or representative(s) as listed
below, and placed for collection and mailing following ordinary business practices.

[1 BY ELECTRONIC TRANSMISSION by causing a true copy thereof to be electronically
delivered to the following person(s) or representative(s) at the email address(es) listed below,
via the Court’s approved electronic filing service provider. I did not receive any electronic
message or other indication that the transmission was unsuccessful.

X BY ELECTRONIC TRANSMISSION By submitting an electronic version of the
document(s) to OneLegal, LL.C, through the user interface at www.onelegal.com.

[1 BY PERSONAL SERVICE by causing a true copy thereof to be hand-delivered to the
following person(s) or representative(s) at the address(es) listed below.

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury that the foregoing is true and correct. Executed this 14" day
of February 2024, at Sacramento, California.

7 “
Kaitlyn Hubbard
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SERVICE LIST
3
Sloan R. Simmons Counsel for Petitioners, :
4 Megan Macy ALISAL UNION SCHOOL DISTRICT and SALINAS
5 LOZANO SMITH UNION HIGH SCHOOL DISTRICT
4 Lower Ragsdale Drive, Ste. 200
61l Monterey, CA 93940-5748
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8 Christopher A. Callihan Co-Counsel for Respondent,
9|l [City Attorney CITY OF SALINAS
CITY OF SALINAS
10{| {200 Lincoln Avenue
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13|| VOEL FRANKLIN Co-Counsel for Respondent,
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EXECUTIVE SUMMARY

SECTION 1:
BACKGROUND & DISTRICT ENROLLMENT

1.

The Central Area Specific Plan (“CASP” or “Project”) currently proposes the
construction of approximately 3,534 dwelling units on the Eastern edge of Salinas, CA.

These units will be served by the Alisal Union [Elementary] School District (“District” or
“AUSD” or “Alisal USD”) for Pre-K through 6th grade.

The District enrolled 7,851 students in the 2021-22 school year. Enrollment has declined
by 1,431 students from the peak of 9,282 total students in 2015-16.

Birth rates in the District area have declined by 18.6% from 2010 to 2020, a larger
decrease than the county overall (-17.2%) and the statewide birth rate (-17.6%) over the
same period.

a. Birth rate decline leads to lower incoming preschool and Kindergarten classes in
4-5 years, increasing districtwide decline over time.

School districts with declining enrollment suffer adverse impacts on the operational
budget, as the state operational budget model is based on the number of students
attending schools.

a. Planned growth from new development that is anticipated, comes in regular
increments, and is understood by the school district facility and fiscal planners is
the most beneficial to the school district and the community.

b. This growth helps declining districts in particular by both offsetting operational
budget losses due to potential enrollment decline and creating efficiencies when
students enter existing facilities.

CENTRAL AREA SPECIFIC PLAN PaGe 1
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ENROLLMENT PROJECTIONS INCLUDING CASP IMPACTS

6. This report uses the Student Generation Rates (“SGR”) from the AUSD 2022 School
Facilities Needs Analysis (“SFNA”) to estimate future students generated from CASP.

7. Under these rates, the CASP will generate a total of 1,384 K-6 students over a twenty
year buildout.

a. Direct addition of 1,384 students to current enrollment would return the District
enrollment to levels of the 2016-17 school year, but this ignores recent
demographic and birth trends in local ZIP codes.

8. Using the State Office of Public School Construction (OPSC) methodology for projecting
students (outlined in CA Code of Regulations Title 2, Sections 1859.40-1859.43)), the
maximum estimated 5-year districtwide student enrollment is 6,913 students in 2026-27,
938 students fewer than the enrollment of 7,851 in 2021-22.

9. JCJ Partners used several other methodologies (outlined on pages 13-14) to estimate
future students, which include birth data, historical enrollment, the addition of a complete
grade level under the new Universal Transitional Kindergarten Program, and student
enrollment from the CASP.

a. Even when all CASP students are added to the four nearest schools, enrollment
may only increase back to 2020-21 school year enrollment levels. See pages
14-21 for visualizations of these projections.

EXISTING & AVAILABLE SCHOOL CAPACITY

10. This report reviews existing and available school capacity on a districtwide basis and at
the four schools nearest to the Project, including the Creekside, Frank Paul, John
Steinbeck, and Virginia Rocca Barton Elementary Schools.

11. The District’s School Facilities Needs Analyses published in 2018 through 2022 provide
estimates of existing capacity that vary from year to year. This is due to special
exclusions permitted in government code for calculation of school fees. The highest of
these was 8,853 seats, reported in 2019-20, which decreased to 7,016 seats in the
following year (2020-21).

a. SFNA figures were utilized in the 2018 Draft Environmental Impacts Report and
2020 Final Environmental Impacts Report for CASP, and are therefore provided
in this report, even though the fluctuation of these existing capacities makes them
unreliable as a benchmark for available capacity for future enrollment.

b. It is important to note that while the published existing capacity figures in School
Facility Needs Analyses vary, in practice the school district does not modify
classroom inventory frequently.
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12. The 2015 District Facility Master Plan (“FMP”) reports a total of 406 classrooms across

13.

the District and 136 classrooms at the four nearest schools to the CASP area. Projects
completed since 2015 or currently under construction are not expected to change the net
existing capacity of school campuses. These classroom counts were used to provide
several existing capacity estimates as explained below.

a. The FMP identifies the total existing capacity of each campus, equal to 9,320 total
seats in the District and 3,010 total seats in the four nearest schools to the CASP
area.

JCJ Partners provides two additional estimates of District existing capacity based on
different “Loading Standards,” or students per classroom, applied to the reported number
of classrooms in the 2015 FMP. It should be noted that 10% of classrooms were assumed
to be used for Special Day Class (“SDC”) classrooms and Transitional Kindergarten
(“TK”) classrooms.

a. The first Loading Standard is from the State School Facilities Program that funds
new school construction projects (“State Loading Standards™). These standards, as
described on page 18, result in a total existing capacity of 9,647 seats for the
District, or 3,231 existing seats at the four nearest schools.

b. The second Loading Standard set is based on the maximum number of students
per class as agreed upon between the Alisal Teachers Association and District.
These “Maximum Local Loading Standards” are described on page 19 and result
in 11,523 total existing seats in the District, as well as 3,860 existing seats at the
four nearest schools.

IMPACTS SUMMARY

14. JCJ Partners enrollment projections and State 50-01 projections both indicate available

existing capacity without needing to construct new classrooms, even with the addition of
CASP development.

a. Based on projections that include all 20 years of CASP development, enrollment
at the four nearest schools would plateau at close to the 2020-21 school year
enrollment level. At the end of the current decade, projections of enrollment range
from 6,555 to 7,228 students while District existing capacity could house between
9,320 and 11,523 students, depending on loading assumptions.

b. Unless birth rate trends change significantly and regain the losses of the past
decade in the District area ZIP Codes, current plans for future development
will not result in the need for additional capacity.
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SECTION 2:
DISTRICT CAPITAL FUNDS & PROJECT CONTRIBUTIONS

1.

Historically, the AUSD has received almost $95 million in capital funding from the State
Facility Program (“SFP”). The program is currently backlogged, but school districts
continue to submit new projects, which are placed on the “Applications Received Beyond
Bond Authority” List.

This list will be reviewed and funded when funding is made available. While new
construction projects are typically funded by statewide bonds, Governor Newsom
allocated $1.3 billion from the 2022 State Budget Surplus to projects currently in line.

a. The District is currently eligible for 650 K-6 new construction seats, and it has
one application awaiting review. Upon review, the District must use the SAB
Form 50-01 projections to update its eligibility.

b. If eligible, the District could apply for and receive funding to build new
classrooms. Lack of eligibility for new construction funding would indicate the
District has sufficient existing capacity for future students.

. The District has received voter approval on two General Obligation (GO) bond measures

in the last twenty years: Measure A for $90 million in 2006, and Measure M for $70
million in 2016. The District has approved the issuance of the entirety of Measure M
funds, but approximately $58.7 million remains authorized under Measure A.

a. The District has applied for and received two waivers from the State Board of
Education (“SBE”) to allow issuing debt over the statutory maximum of 1.25% of
Assessed Value (“AV”) of property within the District. The SBE waiver allows
the District to levy up to 2.7% of District AV from Measure M or Measure A
bonds until the beginning of 2035.

b. Under 2022 estimates, the buildout of the CASP will add approximately $1.75
billion in assessed value (in 2022$) to the existing real property value within the
District. Under the statutory limit of 1.25%, this represents $21.8 million in
potential bonding capacity, while the 2.7% waiver limit would allow $47.2
million in new bonding capacity for Measure A funding.

¢. The District is still collecting property taxes for the repayment of the local
General Obligation bonds issued under approval from as far back as 1990.

d. If not used to issue debt, the additional property value from the Project would
reduce the tax rates for all taxpayers in Alisal USD over the next twenty years.
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4.

The District is planning to adopt a Level 2 school impacts mitigation fee of $4.27 per
square foot of residential construction, upon adoption of the 2022 School Facilities Needs

“Analysis (“SFNA”) on October 26, 2022.

a. CASP will include an estimated 5.9 million square feet of residential construction
that would generate approximately $25.1 million in district revenues under 2022
Level 2 fees. These fees will increase with inflation over the 20-year build out of
the Project. Fees are paid when building permits are pulled, meaning proceeds to
school districts will grow accordingly.

According to January 2021 information, the District budgeted $10 million of Measure M
funds for the construction of a new elementary school. In September 2022, the District
entered into a contract with architects to design the new school’s master plan. However,
District representatives admitted no short-term need for a new school, and enrollment
projections in this report indicate that the need will not arise in the long-term.

CAPITAL FUNDS CONCLUSIONS

6.

If the District chooses to construct a new elementary school, a majority of costs would be
covered by the estimated $25 million in one-time developer fees and the $10 million
budgeted from Measure M. In addition, the growth in the assessed value from CASP
buildout can also generate local funding through voter-approved local bonds of at least
$21.8 million and as much as $47.2 million.

a. Alternatively, the District can decide to focus on existing capacity and avoid
issuing more debt.
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SECTION 1:
BACKGROUND & DISTRICT ENROLLMENT PROJECTIONS

INTRODUCTION AND PURPOSE

Under current planning estimates, the Central Area Specific Plan (CASP/Project) proposes the
construction of approximately 3,534 dwelling units on the Eastern edge of Salinas, CA. School
attendance boundaries assign residents to a particular school district and individual schools.
CASP housing units will be entirely within the attendance boundaries of the Alisal Union
[Elementary] School District (“Dlstrlct” or “AUSD” or “Alisal USD”) for the instruction of
PK-6th grade students.

The nearest schools in reference to the Project and school district boundaries can be viewed in
Exhibit A.
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The graphic below identifies the Project location relative to school district boundaries. CASP
residential development is entirely within Alisal USD.

€ Boronda Ry

[creekside es]

| Alisal Union School District |
|

This Report provides an analysis of existing school district enrollment and financial conditions,
as well as an assessment of potential impacts produced by students generated from the Project
(“Project Students”), plus capital budget benefits for the school district.
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ENROLLMENT TRENDS

As illustrated in Chart 1 (below), AUSD experienced a ten-year decline of 703 students (or
8.2%) since the 2011-12 school year, but most of this decline occurred over the last five years.
Enrollment increased from the 2006-07 school year until 2015-16, which marked the beginning
of a continued decline until the last reported enrollment for the 2021-22 school year. The
COVID-19 pandemic likely exacerbated this decline in the 2020-21 school year, but the overall
decline is linked to other factors, such as the declining births in the area. Since the peak in
2015-16, AUSD lost 1,431 students in enrollment, a decline of 15.4%.

Chart 1
Alisal Union School District Enrollment Trends
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School districts rely on enrollment to determine how much operational funding they receive from
the State. Under the Local Control Funding Formula (“LCFF”), the Average Daily Attendance
(“ADA?”) of district pupils determines how many funding grants are received. Additional grants
are made available for districts with high percentages of socio-economically disadvantaged
students. Therefore, districts with declining enrollment risk significant impact on operational
budgets. Any growth from new development is, therefore, beneficial to school districts with
declining enrollment, as it offsets the loss of students and resulting operational funding.
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Like the districtwide enrollment trends, the four closest schools to the Project Area, Chart 2
(below) also experienced declining enrollment within the last 10 years, most of which occured
over the last five years. Enrollment at the four schools experienced a total decline of 630 students
(21.1%) over the last five years. A detailed table with enrollment data can be found in Exhibit B.

Chart 2
Enrollment Trends in 4 Schools Nearest to CASP
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BirtH TRENDS

Decline in enrollment within a district can be attributed to many factors. One critical variable
connected with decline is the trend of live births within the ZIP codes of a district. Trends in
birth data translate to similar patterns in Kindergarten enrollment after five years, as children are
enrolled in Kindergarten when they reach 5 years old.

For example, children born in the year 2011 will generally start school 5 years later in 2016.
Chart 3 (below) depicts the history of live births from 2010 to 2020 within the three ZIP codes
that span the AUSD school district jurisdiction boundary: 93905, 93906, and 93908. We can see
this relationship by comparing Chart 3 to Chart 1 (District Enrollment), where the decline in live
births from 2011 to 2013 and from 2015 to 2017 correlates with declining enrollment at AUSD
from 2016 to 2021. The decline in births extends beyond the Alisal USD, with the surrounding
Monterey County experiencing a decline of -17.8% from 2010 to 2020, and the state of
California seeing a statewide decline of -17.6% in births over the same time span.

Chart 3
Live Births in AUSD ZIP Codes 93905, 93906, 93908

(District partially in all 3 ZIPs, shares no borders)
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STUDENT GENERATION FROM CASP PROJECT

Student Generation Rates

Student Generation Rates (“SGR”) project the number of students generated from residential
development. The SGR is a ratio of students per home, which is usually based on recent home
construction history or district-wide data. The SGR is also usually grouped by grade level,
elementary, middle, and high school, and by housing product type. Different types of housing
products, e.g., Single Family (SF) and Multifamily (MF), generate students at different rates.
Factors in addition to housing product type, including suburban or urban location, aging of the
community, size of the district, availability of neighborhood schools, and its location in the state,
all affect SGRs.

Districts utilize these rates to assess impacts from future development. Some districts have
School Facilities Needs Analysis (“SFNA™) reports prepared each year that include the SGR
calculated from the last five years of development. SGR can also be sourced from Developer Fee
Justification Study (“DFJS”) reports, prepared every two years, which typically considers the
student generation from all dwelling units within the district. At the time of writing, the District
has prepared/adopted a SFNA each year for the last five years, and has also adopted DFJS
reports in 2018 and 2020." The different sets of SGR from these reports are listed below in Table
1.

Table 1
Alisal USD Student Generation Rates
Report Year Single Family SGR | Multi-Family SGR
AUSD Developer Fee Justification Studies (DFJS)
2018 DFJS (DEIR) 0.6755 0.7398
2020 DFJS 0.5765 0.5832

AUSD School Facility Needs Analyses (SFNA

2018 SFNA 0.7833 0.1944
2019 SFNA 0.7458 0.2976
2020 SFNA (FEIR) 0.4180 0.2857
2021 SFNA 0.3830 0.4400
2022 SFNA 0.3470 0.4380

! The District is likely to adopt a 2022 DFJS before 2024, but no draft report has been made available at the time of
writing.
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It should be noted that the 2018 Draft Environmental Impact Report (“DEIR”) for the Central
Area Specific Plan utilized the districtwide SGR from the 2018 DJFS. However, from the Table
1 (previous page), there is a clear decline in districtwide student generation from 2018 to 2020.
According to the 2020 DFJS, the report utilizes 2019-20 school year information, meaning that
this drop in districtwide SGR was not a result of COVID-19 impacts on enrollment.2 The Final
Environmental Impact Report (“FEIR”) was published in 2020 and utilized the 2020 SFNA rates,
resulting in 1,566 fewer projected students from Project units.’

Since the publication of the 2018 SFNA, the SGR from Single Family units show a consistent
decline, corresponding with the overall decline in enrollment for the District. The Multifamily
SGR increased for homes built within the last five years (SFNA SGR), while declining for
homes districtwide (DFJS SGR). From a facility planning perspective, 5-year SGR from SFNA
reports better represent housing product types that would be constructed in a future community,
providing a more accurate estimate of student generation from new construction. Therefore, this
report will utilize the 2022 SFNA rates to estimate total student generation from CASP units, as
well as an estimated annual student generation for use in enrollment projections.

CASP Project Student Generation
The current planning estimates for the Central Area Specific Plan include 1,791 Single Family

units and 1,743 Multi-Family units to be developed over twenty years. See Table 2 (below) for
an estimate of the total student generation from CASP units at buildout.

Table 2
Projected Students from CASP
Single Family SGR | Multi-Family SGR | Combined Total
2022 SFNA SGR 0.3470 0.4380 -
Total CASP Units 1,791 1,743 3,534
Projected Students (K-6) 621 763 1,384

It should be noted that adding this estimate to 2021-22 enrollment, without any other factors,
would only increase District enrollment back to the level of enrollment in 2016-17 (9,235
students), slightly below the peak enrollment level experienced in 2015-16 (9,282 students).
However, enrollment projections indicate that declines will eclipse the students from new
development, when key existing demographic trends are considered.

? The 2020 DFJS included an additional 218 SFD units and 510 MF units, but lost 646 students from SFD units and
another 475 students from MF units, compared to the 2018 DFJS.

* The DEIR projected 3,591 students from 3,911 total units, while the FEIR estimates 2,025 students from the same
unit count (1,408 students in K-6). In Table 2, this decreases to 1,384 K-6 students projected using 2022 SFNA rates,
from 377 fewer units.
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HistoricAL & PROJECTED ENROLLMENT

Form 50-01 Projection Scenarios

Under the current regulations of the CA School Facility Program (“SFP”),* Districts use SAB
Form 50-01 as the first step in certifying eligibility for New Construction funding. Form 50-01
provides a projection of District enrollment after five or ten years under the current trends,
including births and new development. Governed by CA Code of Regulations Title 2, Sections
1859.40-1859.43, the methodology of these projections can be adjusted with variations of
weighting the average of each grade’s growth by grade.’

The Office of Public School Construction (“OPSC”) website provides a tool to help districts
calculate these projections, and districts are encouraged to utilize whichever methodology leads
to the highest enrollment possible to achieve eligibility for funding.® The projection methodology
is sensitive to recent decline in enrollment, especially when it takes place in three consecutive
years.

Utilizing reported District enrollment for the last 4 years, JCJ Partners performed numerous
projections using the OPSC Web Tool. We included County birth data from 2013-2020 and the
5-year projected future units and Student Generation Rates (“SGR”) reported in the 2022 School
Facilities Needs Analysis (“SFNA”). The largest 5-year enrollment projection our office
estimated reached 6,913 students in the 2026-27 school year, or 938 students (12%) fewer
than enrolled in 2021-22. Our projection using the ten-year enrollment option, which uses 8
years of data, calculated as few as 3,945 students by the 2031-32 school year, a drop of almost
50% from 2021-22.

However, 50-01 projections have not yet been adjusted for the impacts of Transitional
Kindergarten/Preschool on CA school districts over the next four years. Signed into law as part
of the 2021-22 Budget Trailer Bill, CA schools will begin opening enrollment to students born
four years ago, with 100% of 4-year-olds eligible by the 2025-26 school year. Many of the
declining school districts across the state are preparing for this addition of an entire grade of
students.

JCJ Partners Cohort Projection Scenarios

For a second, more comprehensive estimate of future enrollment in the District, JCJ Partners
performed several different scenarios of cohort survival projections.” We projected annual cohort
changes from one grade level to the next using various scenarios of by-grade average changes
over the previous one, three, or five years. The goal in preparation of multiple scenarios was to
evaluate the effect of various existing circumstances from the last five years on future

4 For more background on the SFP, see the State Funding portion of the following section.

S For example, the “3-2-1 Weighting” multiplies the 3rd most recent change by 3 and the second most by 2 before
taking the average cohort survival count for each year. Other weighting methods include “1-2-3” and “1-1-1".

6 SFP Enrollment Projection Certification/Projection Calculator. OPSC. DGS. Web Retrieved September 19, 2022.
hitps://www.dgsapps.dgs.ca.gov/OPSC/AB1014/sab5001projection.asp

7 Cohort survival factors represent the changes in the number of students that matriculate through the school system
as a group, on a per grade and districtwide level.
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enrollment. Additionally, the projections apply birth rate data to the Kindergarten class of each
year, corresponding with the annual change in births between 2015 and 2020, sourced from the
three ZIP Codes in which the District has jurisdiction.®

Next, to estimate the CA school system allowing 4-year-old students to enroll in Transitional
Kindergarten (“TK”), to be phased in over the next four school years, a percentage of the current
Kindergarten classes was duplicated for each year according to the approximate number of
4-year-olds eligible per school year. Finally, an estimate of students generated from future
development was added to each grade for the 20 years of CASP planned development. These
assumptions estimate occupancy of units starting in 2024-25 and aligns with the assumptions
reported in the District’s 2022 SFNA report.

JCJ Partners methodology creates a more detailed picture of potential District enrollment trends
over the next five years (2026-27) and at the end of the decade (2029-30). According to JCJ
Partners cohort enrollment projections, the District enrollment will continue to decline
even with the average annual development of CASP and the addition of 4-year-old students
in a new grade level. See Exhibit C for specific methodology of JCJ Partners cohort
projections, and see Chart 4 (below) for a summarized visualization of these projection
scenarios.

Chart 4
Districtwide Cohort Enrollment Projection Scenarios
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8 The District boundaries include ZIP Codes 93905, 93906, and 93908, although none of these are completely within
the District and none share boundaries with the District. To account for births of students who would attend a
neighboring district, the annual change of these births was utilized rather than actual birth numbers.
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As displayed previously, this trend of enrollment decline began several years before the impacts
of COVID-19. Furthermore, although both the State and Monterey county experienced a smaller
rate of decline after reopening in 2021-22, AUSD experienced an additional decrease of 521
students (6.2%) in enrollment from 2020-21 to 2021-22, an even larger decrease than from
2019-20 to 2020-21 (a loss of 376 K-6 students, or 4.3%).

Regardless of the historical average cohort change utilized in the projections, recent trends
indicate a continued decline. These 3- and 5-year averages are compounded by the downturn in
birth rates in the District area and the county overall over the last five years. All of the forecasts
show stable enrollment at current levels only due to the addition of a full TK grade level, from
2022-23 to 2025-26. In 2024-25, CASP starts generating approximately 10 students per grade
per year for TK-6. Therefore, the projections provide an aggressive estimate that incorporates the
latest educational program changes from the State’. However, even the additional projected
students do not reverse the overall trend of enrollment decline.

9 For the purpose of JCJ Partners projections, addition of the completed TK grade increases the total projected
number of projected CASP students from 1,384 to the total of 1,590 at buildout.
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Schools Nearest to Central Area Specific Plan

Using the same methodology, JCJ Partners performed a second set of cohort projections for the
four schools closest to the CASP Project area. These forecasts assume the entirety of the students
generated by CASP units would attend the four nearest schools (Creekside ES, Frank Paul ES,
John E. Steinbeck ES, and Virginia Rocca Barton ES), including the extra students due to
inclusion of TK. Chart 5 (below) shows that the all of different cohort trends result in an
apparent short-term reversal in enrollment trend, returning almost to 2020-21 emollment levels
(the year COVID decreased enrollments state-wide).

Chart 5
4 Nearest Schools Cohort Enrollment Projection Scenarios
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However, despite the appearance of increased levels of enrollment at the four nearest schools,
historical trends point to a plateau in enrollment over the course of CASP development. Exhibit
D provides the long-term projections of the 4 nearest schools through buildout of CASP,

Even under the most optimistic scenario, enrollment does not increase back to the levels of the
2019-20 school year or prior enrollment peak.
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EXISTING CAPACITY
District-Reported Existing Capacity by Source
Facility Master Plan

In 2015, the District employed Aedis Architects to prepare a Facilities Master Plan (“FMP”) for
the District. The FMP collected all the recommended updates needed on each campus and
estimated the cost of these updates. However, the FMP also reported all the classrooms at each
school, as well as the existing capacity of all schools in the District (“FMP Existing Capacity”).

The FMP reported a total of 9,320 seats of existing districtwide capacity in 2015, and an FMP
Existing Capacity of 3,010 seats at the four schools closest to the Project. JCJ Partners surveyed
satellite imagery to observe whether the District performed any significant construction on
existing campuses, but only found an overall addition of five portable classrooms across the
District. For the purposes of this report, the current reconstruction of Fremont ES and Alisal
Community ES will presumably create the same level of existing capacity as reported for the two
schools in the FMP. This report will utilize the FMP Existing Capacity as reported in 2015, as
well as several other estimates of existing capacity calculated using the FMP-reported number of
classrooms, discussed further in the following sections.

District SENAs

As previously mentioned, and as discussed Further in Section 2, the District must prepare a
SFNA to levy Development Impact Fees in excess of the State minimum (Level 1 fees).!” SFNAs
must prove a nexus between future development and new students, to help districts mitigate
impacts of new students on current facilities. For this purpose, SFNAs calculate the existing
capacity of a school district using the baseline capacity, or classroom inventory established when
districts first apply for state funding through the SFP, plus any new seats of capacity added
through state funds for New Construction. For the purposes of SFNA calculations, existing
district capacity may be adjusted to exclude portable/relocatable classrooms under certain
scenarios (defined under Education Code Title 1, Sections 17071.10 - 17071.46). However, these
adjustments do not accurately represent the actual existing capacity of a district’s existing
classroom inventory.

Alisal USD has employed two different consulting firms to prepare SFNAs over the last five
years. Cooperative Strategies prepared the 2018, 2019, and 2020 SFNAs, while School Facility
Consultants prepared the most recent two reports (2021 & 2022). These five separate SFNAs
report a wide range of existing capacities for the District, see Table 3 (next page).

10 Level 1 fees are set every even year in January by the State Allocation Board based on the changes in a
construction cost index over the previous two years..
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Table 3
SFNA School Facilities Existing Capacity
Consultant SFNA Year Existing Capacity

Cooperative Strategies Dlzil(ﬁf Ssgllj;:éE 8,503 seats
Cooperative Strategies 2019 SFNA 8,853 seats
Cooperative Strategies 2020 SFNA 8,808 seats
School Facility Consultants 2021 SFNA 7,016 seats
School Facility Consultants 2022 SFNA 7,375 seats
Aedis Architects 2015 FMP 9,320 seats

The DEIR utilized the capacity calculated in the 2018 SFNA and DEJS for its estimation of
excess available capacity for students generated from the CASP. However, it is clear from
the table above that the process for calculating existing capacity for an SFNA is much more
flexible than the actual building/demolishing activitiés of the District, especially when compared
to the FMP Existing Capacity of 9,320 total seats. Having this flexibility, districts can report a
lack of available space for students from future development, and then levy higher fees to
mitigate impacts from those students.

Calculated Capacity Based on Classroom Loading Standards

JCJ Partners estimated the existing capacity of each school in the District based on the number of
classrooms reported in the FMP. However, the FMP does not distinguish between either TK
classrooms or Special Day Class (“SDC”) classrooms, both of which affect the number of
students generally allowed to utilize a classroom at one time (referred to as a “loading
standard”). To account for this, our office applied the assumption that an estimated 10% of
classrooms in the District are utilized for SDC and TK instruction. This report applies two sets of
loading standards, the first set by the State and the second representing the maximum class size
District teachers agreed to instruct.

State Loading Standards

Under the SFP, classrooms for grades K-6 are loaded with 25 students per classroom. SDC pupils
are loaded at a ratio of 13 Non-Severe students or 9 Severe students per SDC classroom. F inally,
TK classrooms are loaded with 12 students, each. Utilizing these loading standards and the
assumption of 10% TK and SDC classrooms, JCJ Partners estimated existing capacity of
approximately 9,647 total seats within the District, including 3,231 seats at the four nearest
schools to the Project. (See a summary of classroom and existing capacity in the following
Table 4.)
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Teachers Association Agreement Loading Standards

As part of the Collective Bargaining Agreement between the District and the Alisal Teachers’
Association, Teachers agreed to a maximum number of students in any one class before the
District must pay additional stipends. Article Twelve of the 2018-21 Agreement defines these
maximums as 29 students per class in grades KG-1st, 30 per grade in 2nd-3rd, 31 per grade in
4th-6th, and 12 SDC students per class.

While this is not technically a loading standard, it can be seen as a maximum number of students
the District is willing to load to accommodate enrollment, and this report will refer to it as
Maximum Local Loading Standards. Under an average of these maximums, the District is
theoretically able to house up to 11,523 students, while the four nearest schools may house
up to 3,860.

Table 4 (below) provides a summary of assumptions of classrooms at each site and comparison
of the resulting estimated capacities calculated under the State and Maximum Local Loading
Standards, along with the FMP Capacities at each school.

Summary of Classroom Assumptions & g;lzllﬁa‘ted Existing Capacity for District Schools
Existing Capacity
School Name Total C];zi/sf‘?ocm Stat.e Mf{;::llm EMF AT
Classrooms Estimate Loading Londing Target | Enrollment

Alisal Community School 31 3 737 879 810 562
Bardin ES 34 3 808 965 750 626
Chavez ES 34 3 808 965 825 682
Dr. Oscar F. Loya ES 39 4 926 1,107 800 628
Fremont ES 38 4 903 1,079 875 783
Jesse Sanchez School 34 3 808 965 850 771
MLK Jr. Academy 24 2 571 681 600 603
Tiburcio Vasquez ES 36 4 855 1,022 800 835
Creekside ES 32 3 760 908 675 571
Frank Paul ES 34 3 807 965 800 658
John Steinbeck ES 34 3 808 965 735 553
Virginia Rocca Barton School 36 4 856 1,022 800 579

Four Closest School Subtotal 136 13 SH2oll! 3,860 3,010 2,361

Total 406 39 9,647 11,523 9,320 7,851
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SUMMARY & ANALYSIS OF AVAILABLE CAPACITY

Short-Term Available Capacity

Under all five scenarios of cohort projection, short-term District enrollment fails to reach the
levels of the past year, much less the capacities reported by the District FMP, or the two
estimates of existing capacity calculated using the reported number of classrooms. See Chart 6
(below) for the cohort projections compared to these three levels of existing capacity.

Chart 6
Districtwide Cohort Enrollment Projection
Capacity vs. Enrollment Projections
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From Chart 6 (above), the projection utilizing the latest one-year change in cohort enrollment
offers the most pessimistic estimate of enrollment at the end of the decade (an estimated 6,555
students in 2029-30), despite the addition of students from the Project. This falls below even the
lowest reported existing capacity of 7,016 seats in the 2021 SFNA. Meanwhile, the most
optimistic scenario (the average cohort change over the course of 2017-18 to 2019-20) results in
7,228 students by the 2029-30 school year. Both of these extremes would result in future
available seats when compared to the FMP-reported District existing capacity of 9,320.
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Existing Capacity at Schools Nearest to CASP

Chart 7 (below) compares projections for the 4 Nearby Schools to their reported & calculated
capacities.

Chart 7
4 Nearest Schools Cohort Enrollment Projections
Existing Capacity vs. Enrollment Projections
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As previously mentioned, compared to Districtwide projections, enrollment trends increase when
we assume all CASP students attend the four nearby schools closest to the Project area.
Nevertheless, enrollment from existing students and future CASP development is unlikely to
increase back to the peak levels of pre-2020, much less to the FMP-reported level of existing
capacity for all four schools.

As shown in Charts 6 and 7 and supported by long-term projections through buildout of CASP
in Exhibit D, existing school capacity exceeds enrollment districtwide and at the nearest schools
even with the addition of CASP students and the complete TK grade. Unless local trends for
birth data change significantly, existing capacity and other planning methods (such as
reorganization of school attendance boundaries) to accommodate new students over the next two
decades provide the District with capital and operational efficiency that would be lost with
construction of a new school. '
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SECTION 2:
DISTRICT CAPITAL FUNDS & PROJECT CONTRIBUTION

CAPITAL BUDGET

School District capital funds can include state funding, developer fees, local general obligation
bonds, and special district taxes. The capital budget funds modernization, construction and
equipment of school facilities used to house students. Capital funding such as school developer
fees cannot be used for operations, i.e., hiring teachers or administrators.

State Funding
Background

Senate Bill (SB) 50, which passed in 1998, provided a comprehensive school facility financing
and reform program and enabled a bond issue to be placed on the ballot. The provisions of SB 50
allowed the state to offer funding to school districts to acquire school sites, construct new school
facilities, and modernize existing school facilities. Since 1998, five statewide obligation bond
measures (Propositions 51, 1A, 47, 55 and 1D) have been approved by voters for a total of over
$42 billion to fund the School Facility Program (“SFP?).

The most recent of these statewide obligation bond measures was approved in November 2016.
A total of $9 Billion was allocated. As of September 12, 2018, OPSC received requests for new
construction projects that exceeded the available bond authority, and any applications received
on or after this date will be placed on the Applications Received Beyond Bond Authority
(“ARBBA”) list. CA Code of Regulations Title 2, Section 1859.95.1 requires that all new
construction applications placed on this list must contain a school board resolution specifying
certain acknowledgements.!!

"' Executive Officer’s Statement. Financial Reports. State Allocation Board Meeting Agenda. August 15, 2018. Web retrieved
November 14, 2018. www.opsc.dgs.ca.gov.
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Future Bonds

CA Statewide bonds have a record of support by voters. Since the 1980s, 17 bonds have been
placed on the ballot, of which 14 bonds received approval and three failed. In the CA State
Legislature, there are two bills focused on providing more bond funds to the SFP, Senate Bill 22
(“SB-22") and Assembly Bill 75 (“AB-75”), both of which would place a state bond measure on
an undetermined statewide election. However, these two bills were tabled for the 2020-21
legislative session, and are likely to be tabled again due to the allocation of $4.24 billion from
the State Budget surplus to the SFP program as discussed in detail below."” The next statewide
bond is now anticipated to be considered by the Legislature in 2024. While the existing bills
would likely be replaced by new similar bills in future legislative sessions, their details are as
follows, at the time of writing:

- AB-75 (O’Donnell), proposes $12 billion in state bonds for facilities from Kindergarten
to Community College (K-14), for voter approval at an unspecified election. However,
the funds have not yet been split between K-12 and Community Colleges, or between
different types of projects (i.e. New Construction, Modernization, etc.). AB-75 includes
funding for lead testing/remediation, funding for small school districts, and adds general
modernization funding for buildings over 75 years old. Additionally, AB-75 would
authorize districts to expand or construct one of the following essential facilities
including the gym, MPR, library, or kitchen, and would increase access to financial
hardship funding by increasing the bonding capacity requirements. A new requirement
proposed under AB-75 would be a district-wide summary of age, capacity, and facilities
information for all schools. Finally, AB-75 would require the CA Department of General
Services to process all applications received under the program within 120 days of
receipt. AB 75 was set for hearing by the CA Senate Education Committee on June 22,
2022. However, the hearing was canceled, and the school community expects the next
statewide bond to be placed on the ballot beyond 2022, in anticipation of the budget
surplus funds, discussed in the following section.

- SB-22 (Glazer), would put $15.5 billion in bonds up for election in an unspecified
election. Of the total, $9.5 billion would be allocated to K-12 districts, with $2.8 billion
made available for New Construction projects, both future and those already on the
SAB’s Acknowledged List. SB-22 includes provisions for seismic mitigation, drinking
water lead testing/remediation, and increased funding access for Small School Districts.
The Bill also increases the limit on district bonding capacity compared to assessed
valuation from 1.25% to 2% of Assessed Value (“AV”) for Elementary & High School
Districts, and from 2.5% to 4% for Unified Districts. Finally, the Bill requires districts to
submit a 5-year Facilities Master Plan to participate in the School Facilities Program.

12 According to LegInfo Status information, AB-75 was set for a hearing in the Assembly Committee on Education
and Governance & Finance on 06/13/22, but the hearing was canceled at the request of the author.
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2022-23 State Budget and Future Budget Surplus

As part of the 2022-23 State Budget, Governor Newsom proposed a series of one-time payments
totaling approximately $4.24 billion from the CA General Fund to fund New Construction and
Modernization projects on the ARBBA list, utilizing higher-than-expected excess levels of state
revenues. While the first $1.3 billion of this allocation was made in 2022-23, the remaining funds
are proposed for the 2023-24 and 2024-25 fiscal years. The funds dedicated from future fiscal
years may be affected by California fiscal conditions, and would have a signifcant impact on the
number of projects on the ARBBA list.

State Funding Eligibility

Historically, the Alisal USD has actively participated in the SFP, and has received more state
funding for New Construction than for Modernization/Rehabilitation. According to state records,
the AUSD received approximately $78.5 million in New Construction funding and
approximately $16 million in Modernization/Rehabilitation.'

Under the existing program rules, a school district must establish districtwide or high school
attendance area (“HSAA") state funding eligibility to be able to participate in any of the
programs listed above. Essentially, districtwide eligibility is a comparison of expected
enrollment to seat capacity at existing schools. The resulting “unhoused projected students"
determine the amount of eligibility a district receives. State funding eligibility varies with
projected enrollment growth, including growth from new development, as compared to the
number of existing seats in the district. When an application that is currently on the ARBBA list
is reviewed current regulations require an update of the enrollment projections.

According to the 2022 SFNA, District eligibility was last adjusted at the June 24, 2020 meeting
of the SAB. According to the meeting agenda, the District’s adjusted eligibility was 119 seats of
K-6 eligibility. However, the OPSC Application Tracker website shows remaining eligibility
increased to 650 at the time of writing. Since this adjustment, the District submitted an
application for New Construction at its existing Fremont Elementary campus, which is currently
waiting on the ARBBA list. The Fremont Elementary application requests 375 seats of K-6
grants, which will be adjusted according to the District’s remaining eligibility after submitting
new 50-01 projections.

¥ Office of School Construction Data Dashboard. Alisal Union School District District Data. All Types & Bond Measures.
https://www.dgsapps.dgs.ca.gov/OPSC/Dashboard/.
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Based on the position of the application on the ARBBA list, the Fremont Elementary project will
not receive funding from the first allocation of the one-time funds in the 2022-23 State Budget.
The total amount of funding for these grants depends on the year in which the applications are
approved. Based on adjustment of all projects on the ARBBA list to 2022 dollars, the Fremont
Elementary application would receive funding under the second one-time payment, once the
SAB had approved 814 other applications, at most, worth approximately $3.1 billion (20229%). It
should be noted that applications may be denied funding, moving the Fremont application up the
list. Furthermore, costs will increase as the OPSC reviews applications past 2022, leaving less
funding for projects further down the list.

Potential Grants for Future New Construction

As discussed in a previous section, based on the OPSC Form 50-01 5th year projection, the
District’s 5-year enrollment projections indicate a steady decline in enrollment. In order to
establish eligibility for state funds, the District would need to project a 5-year increase in
enrollment to over 7,375 students, according to the latest existing capacity calculated in the 2022
SFNA. Therefore, it is unlikely that state funding will be available after the remaining grants are
apportioned for the existing Fremont ES project. The process of determining eligibility indicates
whether districts will have “unhoused students" and require additional capacity for future
enrollment. With this in mind, Alisal USD projections imply the District will have sufficient
available capacity for future students.
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Developer Fees
Background

SB 50 established a process for determining the amount of fees that developers may be charged
to mitigate the impact of development on school facilities. Under this legislation, a school district
could charge fees above the statutory cap only under specified conditions, and then only up to the
amount of funds that the district would be eligible to receive from the State. According to
Government Code Title 7, Section 65995, the development fees authorized by SB 50 are deemed
to be “full and complete school facilities mitigation.” SB 50 provides that a state or local agency
may not deny or refuse to approve the planning, use or development of real property on the basis
of a developer’s refusal to provide mitigation in amounts in excess of that established by SB 50.

SB 50 established three levels of Developer Fees that may be imposed upon new development by
the governing board of a school district depending upon certain conditions within a district. The
district may levy one of these three levels at a time, after meeting the requirements described
below:

Level 1: Level 1 fees are the base statutory fees. These predetermined amounts are the statutory
maximum that can be legally imposed upon new construction projects by a school district unless
the district qualifies for a higher level of funding.

These rates are established by the SAB, and may be increased bi-annually to adjust for inflation.
Adjustments are based upon a statewide cost index for Class B construction, currently provided
by RS Means Index (previously provided by Marshall & Swift). After adoption by the SAB,
- school district boards may review and approve a Developer Fee Justification Study (DFJS) to
implement current Level 1 fees. Pursuant to the California Government Code Title 7, Section
65995, as of February 2022, the statutory maximum Level 1 school fees that may be levied by a
K-12 school district on new development are $4.79 per assessable SF of residential construction
and of $0.78 per SF of enclosed and covered space for commercial/industrial development.

Level 2 & 3 (Alternative): Level 2/3 (Alternative) fees allow the school district to impose
developer fees above the statutory level. In theory, Level 2 fees provide up to 50 percent of new
school construction costs. Level 3 fees apply if the state runs out of bond funds, allowing the
school district to impose 100 percent of the cost of the school facility or mitigation, minus any
local dedicated school funds. To implement Level 2 and 3 fees, the governing board of the school
district must adopt a School Facilities Needs Analysis (“SFNA”) annually and meet other
pre-requisites in accordance with Title 7, Section 65995.6 of the California Government Code.

A development project applicant pays developer fees to a school district at the time building
permits are issued, unless an alternative school impact mitigation agreement states otherwise.
Payment of the adopted fees provides full and complete mitigation of school impacts.'

" CA Senate Bill 50. Leroy F. Greene School Facilities Act of 1998: Class Size Reduction Kindergarten-University
Public Education Facilities Bond Act of 1998. Government Code Title 7, Section 65995.(h.).
http://www.leginfo.ca.gov/pub/97-98/bill/sen/sb_0001 -0050/sb_50_bill_19980827 chaptered.html
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Developer Fee Sharing Agreement

When non-unified school districts serve grades K-12 in a geographic area, such as with Alisal
USD and Salinas Union High School District, these districts must come to an agreement on how
to split Level 1 developer fees. The District receives 53.85% of Level 1 fees, according to the
2020 DFIJS prepared for AUSD. "

Current Developer Fees'

The Alisal Union Board of Trustees ratified the contract for preparation of the 2022 SFNA at
their September 14th meeting."” The Draft 2022 SFNA proposes a fee of $4.27 per SF of
residential construction.'® The Level 2 fees will go into effect the day after adoption, currently
scheduled for October 26, 2022.

At the time of writing, the Project plans for an estimated total square footage (SF) of 5.9 million
SF of assessable space for all residential units. JCJ Partners applied developer fees per square
foot to the total square footage to estimate potential residential developer fees from the Project as
detailed below in Table 5. All square footage assumptions are subject to change and developer
fees are provided as estimates.

Table 5
Developer Fee Estimates for Central Area Specific Plan
Residential Estimated Total
S SF
DoveloneyEee sl Developer Fee per SF Rl Developer Fees Collected
2022 SFNA $4.277/SF 5,886,900 SF $25,137,063

Future Developer Fees

It should be noted that the Project will be constructed over the course of 20 years, in which time
developer fees will likely be increased. It is unknown whether the District will levy fees under
the Alternative (Level 2/3) fees, which must be adopted annually, or under Level 1 fees, which
are approved every even year in January. i

15 Sourced from page 25 of 2020 DFIS prepared for Alisal USD.

16 The District currently levies its agreed-upon percentage split of the 2020 maximum Level 1 fees of $4.08 per SF (“/SF") of
residential construction, or $2.20/SF, and the percentage split of $0.66/SF of commercial/industrial construction, or $0.33/SF.
However, the District entered into a contract for preparation of a 2022 DFJS, which would permit the District to levy $2.58/SF of
residential and $0.43/SF of commercial/industrial construction. Based on Project total SF of 5,886,900 SF, the Project would
generate $12,933,990 in 2020 Level 1 fees, or $15,184,758 in 2022 Level 1 fees.

17 Information retrieved from September 14th, 2022 AUSD board meeting agenda.

189022 SFNA Contract Ratification from September 14th, 2022 AUSD Board Meeting
https://go.boarddocs.com/ca/alisal/Board.nsf/ﬁles/CHRQEJ68F2B6/$ﬁle/2022ﬁ6_28_A]isal%2OUni_on%20School%ZODistrict%
20SFNA%20Prop.pdf
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General Obligation (“GO”) Bonds

To finance capital improvements and new school construction, school districts in California may
also borrow money in the form of a General Obligation (“GO”) bond. As a result of the passage
of Proposition 39, school districts cari seek either two-thirds or 55 percent voter approval, with
additional accountability requirements for the lower percentage.

In light of the fact that state funding is currently limited, school districts are actively placing new
GO bonds on local ballots. Alisal USD has placed multiple GO Bond Measures up for election
over the last two decades, all of which have received voter approval. Table 6 (below) lists the
details of the last two bond measures.

Table 6
Alisal USD School District GO Bond History

MEASURE A - Approved

Date Of Election: November 7, 2006
Proposed Bond: $90 Million
Vote In Favor: 64.83% (55% Required)

Purpose:

e To improve safety, upgrade classrooms, and make repairs at every neighborhood
elementary school by:

Replacing leaky roofs and outdated electrical wiring;

Repairing deteriorating restrooms and plumbing;

Upgrading classrooms and computer labs to teach math and science; and

Adding new classrooms to existing schools and building new elementary schools to
prepare for growing student enrollment;

MEeasure M- Approved

Date Of Election: November 8, 2016
Proposed Bond: $70 Million

Vote In Favor: 73.22% (66.7% Required)

Purpose:

e Improve access to classrooms and facilities for disabled students and community members.
Repair/Replace deteriorated roofs, plumbing, heating, ventilation, and electrical systems.
Update classrooms for science, math, music, art programs and other core academics.
Rebuild/Renovate Alisal Community School and Fremont Elementary School.

Upgrade safety and security systems.

Modernize outdated systems to support classroom instructional technology.

Relieve overcrowding by constructing a new elementary school.
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It should be noted that Alisal USD is in the process of repaying bonds on several other measures
going back to 1990. Based upon all outstanding general obligation bond commitments, the
combined effective 2021-22 GO Bond tax rate for AUSD is $176.77 per $100,000 of AV." The
District’s tax rate, although slightly lower than in previous years, is still the highest of
non-unified districts in Monterey County.

Bonding Capacity

CA Education Code Title 1, Section 15102 stipulates that elementary and high school districts
may issue general obligation bond debt valued up to 1.25% of the AV of property within the
district. Based on 2021-22 AV, the District has exceeded their debt limit base by more than
double. To incur this amount of debt, the District applied for two waivers from the State Board of
Education over the last five years. The first waiver was submitted in March 2017 and requested
an increase to the District’s bonding capacity to 2.35% of District AV. This 2017 waiver only
applied to bond funds issued from authorization under Measure M, and expires at the end of
2025. In March 2021, the District applied for and received another waiver to add to District debt
using Measure A bond funds, as well as to extend the original authorization for Measure M
funds. Therefore, until the expiration of the 2021 waiver (in December 2034), the District is
authorized to issue bond funds from both Measure M and Measure A up to the limit of 2.70% of
the District’s AV.

The Alisal Union Board recently resolved to issue the remaining balance of authorized bond
funds under Measure M, totalling approximately $32 million, at its June 20th, 2022 Meeting for
the Board. Along with the first issuance of bonds under Measure M, the funds have been
budgeted to finish projects at both Alisal Community School and Fremont Elementary, as well as
provide $10 million in funding for a future elementary school.

The most recent issuance under Measure A authorization was approximately $14.1 million in
2021. According to the Official Statement of the Bond Series, the District’s issuance leaves
approximately $58.7 million in bond debt authorization remaining under Measure A. These
funds may be used to modernize existing facilities or add new capacity to the District.

Impact of Development of CASP on Bonding Capacity

The District could choose to pursue even more GO Bond funding considering the increased
AV of the Project over the next twenty years. At buildout, the Project is estimated to add
approximately $1.75 billion in AV to the District (in 20228). Under the statutory limit of 1.25%,
this would make approximately $21.8 million in bonding capacity available to the district from
the CASP alone.

19.2021/22 Monterey County Tax Rates. Alisal Union School District Bond 1990 Ser C & 1999 SerAD & 2006 B & 2016 A &
2017 Ref. County of Monterey.https://www.co.monterey.ca.us/home/showpublisheddocument/ 106941/637729090695900000.
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If Measure A authorized funds remain unissued at buildout, the District could potentially issue
up to 2.7% of this new AV, resulting in approximately $47.1 million in additional bonding
capacity for Measure A bond issuances. The District could also pursue further waivers in the
future to allow for the full utilization of the new Project AV. See a summary of AV and bonding
capacity in Table 7 (below).

Table 7
Summary of Assessed Valuation and Bonding Capacity
Bonding Capacity Limit of AV
Assessed Valuation Assessed

Soifoe Valite 1.25% (State |2.7% (Measure

Limit) M & A)

2021-22 District $3.59B $44.9 M $96.9 M

Estimated Project AV | $1.75B $21.8 M $47.2M

Combined AV $5.34 B $66.7 M $144.1 M
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SUMMARY AND SIGNIFICANCE OF FINDINGS

State Funding

Historically, the District has relied on state and local funds to construct school facilities,
receiving $94.6 million dollars in new construction projects since 1998. The District is currently
awaiting review of another New Construction application for Fremont Elementary, wherein it
requested grants for 375 seats of K-6 facilities in 2021. Based on the remaining eligibility after
the latest approval for state funding, the District is eligible for 650 K-6 seats of New
Construction funds.

However, the District must re-certify its eligibility for these funds when the current application is
reviewed by OPSC, and the District may lose its existing eligibility. Based on projections made
using the SAB Form 50-01 online tool, enrollment in the District may decline to a level below
the latest-reported existing capacity, resulting in reduced eligibility for new funds. If District
enrollment continues to decline and state funding becomes unavailable, the District will use
funds from local sources, alone.”® A key implication of declining eligibility to receive state
new construction funding is that the District is able to accommodate future enrollment in
existing facilities.

GO Bonds & Project AV

A common method of raising local funds is a local districtwide General Obligation (GO) Bond
or a Special Facilities Improvement District (SFID), which may be focused on a specific
geographic area. The local bonds must first be approved by voters and once issued will be repaid
by the payment of property taxes within the school district. At the time of writing, the District
has received voter approval on two General Obligation bond measures in the last two decades.
The first of these GO Bonds, totalling $90 million, was authorized by the voters in 2006 under
“Measure A”, but bond funds were not issued due to the loss of assessed valuation caused by the
Great Recession in 2008. The second authorization under “Measure M” totaled $70 million and
was approved in 2016. The District recently issued the last of the debt authorized under Measure
M, budgeted for improvements of Alisal Community School and Fremont Elementary, as well as
$10 million towards a potential new elementary school. In addition, according to the latest
issuance of debt under Measure A, approximately $58.7 million remains to be issued under the
2006 authorization.

The District’s ability to issue local debt depends on the bonding capacity limit, usually defined as
1.25% of the assessed value of all property within an elementary/high school district, or 2.5% of
the AV within a unified district. However, Alisal USD has requested multiple waivers from the
State Board of Education, which have allowed them to exceed the statutory limit. In 2016 and
again in 2021, the District’s debt limit was first increased to 2.35% of AV for debt issued under
Measure M, and then increased to 2.7% of AV for debt issued under both Measure A and M. The

2 There is discussion in the school community of specialized legislation, which would allow school districts to avoid
updating enrollment data for applications on the ARBBA list. However, there is no bill currently in review by the
legislature addressing this topic.
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latest waiver allows the District to maintain this bonding capacity until December 31, 2034, as
long as the debt is issued from the remaining authorization of Measure A.

As the CASP builds out, the total Assessed Value of property within the District will increase. As
long as authorization remains under Measure A, up to 2.7% of this new AV will be available as
additional bonding capacity for future issuances. Current estimates put the AV of the Project at
approximately $1.747 billion (in 2022 dollars), at buildout, which would provide approximately
$47.2 million in bonding capacity, under Measure A. Under any other future bond measure,
1.25% of the Project AV would provide approximately $21.8 million in bonding capacity, unless
the District receives another waiver. Without an additional waiver, AUSD must reduce its
outstanding debt to below the 1.25% statutory limit before issuing more GO bonds.

However, additional bonding capacity does not necessitate that the District issue the remaining
bonds authorized under Measure A or any other future measure. As of the 2021-22 Fiscal Year,
the total debt rate for all outstanding bonds reached approximately $176.77 per $100,000 of AV.
While the District has decreased its total debt rate from $239.83 per $100K in the 2019-20 Fiscal
Year, it still levies a high debt rate. Rather than issuing more debt using Project AV and
increasing these rates, the additional property value could help spread out the existing debt
burden onto new homeowners.

Developer Fees

In addition to increased District AV, the Project will contribute one-time funding to the District
through payment of Development Impact Fees (or Developer Fees). At the time of writing, Alisal
USD has received a draft SFNA, dated July 2022, which calculates a Level 2 fee of $4.27 per
square foot of residential construction. Based on the current planning estimates for the Project,
an approximate total of 5.9 million in residential square footage will be constructed at buildout.
Under the current fee, this would generate approximately $25.1 million in one-time funding
for the District.
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SecTioN 2: DistricT CAPITAL FUNDS & PROJECT CONTRIBUTIONS 10/24/2022

Available Funds for Future Facilities

As previously mentioned, on July 20th, 2022, the District Board approved issuance of remaining
bonds authorized under Measure M (2016 Series B), totaling $32,004,593. According to the
2022-23 District Budget, the Building Fund began the 2022-23 Fiscal Year with a balance of
approximately $33 million, and all of these funds are budgeted for expenditures by the end of the
2022-23 fiscal year. However, based on the CA State Treasurer DebtWatch tool, and the date of
the Resolution to issue the remaining funds, the $32 million in Measure M bond funds had not
yet been sold when the 2022-23 Budget was approved.”!

According to Measure M budgeting information from a January 2021 presentation, $60 million
in funds from Measure M bonds are dedicated to construction at two existing elementary
schools, while the remaining $10 million is budgeted towards a New Elementary School. Once
the District receives Series B funds, this $10 million will be available for future school
construction. At its meeting on September 14th, 2022, the Alisal USD board agreed to allocate
$65,000 to In Studio Architecture for Master Planning of a potential new elementary school.
However, in the Background section of the agenda item, the district notes the following:

“At the time [of Measure M voter approval and Measure M fund budgeting for a new
clementary school], nearly 9000 students were enrolled in the District; however,
enrollment has since declined consistently, and currently stands at around 7500 students.
Though the District has no immediate need for an additional elementary school,
enrollment is expected to once again increase in the near future and the District intends to
move forward with building its 13th school within the next 10 years.””

As discussed in Section 1, enrollment projections indicate the District will continue to decline in
enrollment, rendering a new school unnecessary. However, if the District decides to go forward
with construction, it should have the ability to fund an elementary school. Alternatively, these
funds may be better utilized on improvements to existing schools, particularly those nearest to
anticipated new development like the CASP.

According to the District’s 2020 DFJS report, the cost of constructing an elementary school
(without site acquisition) was approximately $45.9 million in 2020. This cost increases to
approximately $54 million when adjusted to 2022 dollars, using the annual change in Class B
construction costs (17.45% change from 2020 to 2022). The total financial contributions from
the Project are detailed in Table 8 (next page), which also includes a comparison of the 2022
cost of constructing a school.

217 Jisal Union School District DebtWatch Records. Web Retrieved September 20, 2022.

https://debtwatch.treasurer.ca.gov/ debt-comparison?type=type&value=K- 14%20Schools&issuers=Alisal%20Union%20Elementa
1y%2080h001%20District%20(CSCRPA)&issuerSZAlisal%ZOUnion%ZOSchoo1%20District

2 Background. “Item EE. Agreement - School 13 Master Plan”. Alisal Union School District Board Meeting. September 14,
2022 Meeting. http://go.boarddocs.com/ca/alisal/Board.nsf/goto?open&id=CHVW2482C078
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Table 8
Estimated Project Contribution Summary

Total Estimated
Unit Type # Units Total SF (Rounded) | Contributions by District

Alisal USD

Capital Budget Contributions

One Time Developer Fees Alternatives [$Million, Rounded]:

2022 Level 2 Fees 3,534 units S9M $25.1 M

Assessed Value & Bonding Capacity Growth :

0, 1 0, 1 1
AV Source Assessed Value 1.25% Bonding 2.7% Bonding Capacity

(2022%) Capacity (Measure M & A, only)
Estimated Project AV $1.75B $21.8 M $47.2 M
Existing GO Bonds Funds Dedicated for a New School
Available/Budgeted Measure M Funds $10 M
Total CASP Capital Budget Contributions $56.9-$82.3 M

Cost of an Elementary School (2022$)

Estimated Site Development & Construction Cost $54 M

Conclusion

Planned growth that is anticipated, comes in regular increments, and is understood by the school
district facility and fiscal planners is the most beneficial to the school district and the community.
This growth helps to offset operational budget losses due to enrollment decline and creates
efficiencies when students enter existing facilities.
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INFORMATION & MATERIALS REVIEWED:

A. School Facilities Needs Analysis Reports prepared for AUSD in 2018, 2019, and 2020 by
Cooperative Strategies, and prepared for AUSD in 2021 and 2022 by School Facility
Consultants. Available in AUSD School Board Agenda Archives and through public records
requests. URLs are as follows:

i. 2018 SFNA:
https://www.alisal.ore/cms/lib/CA02215153/Centricity/Domain/208/1X.A.%20Pu
blic%20Hearing%200n%20School%20Facilities%20Needs%20Analysis.pdf ;

—

i. 2019 SFNA: URL Unavailable;

i. 2020 SFNA:
https://e0.boarddocs.com/ca/alisal/Board.nsf/files/BRKQTC6AB2AD/$file/SFNA

_Alisal 1920 Fn_8.5.20.pdf;
iv. 2021 SFNA: URL Unavailable;

—

i

v. 2022 SFNA: URL Unavailable;

B. Developer Fee Justification Studies prepared for AUSD in 2018 and 2020 by Cooperative
Strategies. Available in AUSD School Board Agenda Archives as follows:

i. 2018 DFJS: URL Unavailable;

ii. 2020 DFIJS:
https://20.boarddocs.com/ca/alisal/Board.nsf/files/BQLPSK629BEC/$file/AlisalU
nionSD FS 20200604 Fn.pdf.

C. The 2015 Facility Master Plan prepared for AUSD by Aedis Architects. Available on AUSD
Website:
https://www.alisal.org/cms/lib/CA02215153/Centricity/Domain/197/FINALREPORT7-17-15

small.pdf .

D. The 2018-2021 Agreement between AUSD and Alisal Teachers’ Association. Available on
the AUSD Website: '
https://www.alisal.org/cms/lib/CA02215153/Centricity/Domain/214/2018-21 ATAcontractAp
proved4-10-19.pdf .

California Department of Education Enrollment Data for AUSD for the school years
2000-2001 to 2021-2022, via Dataquest public database. https:/dq.cde.ca.gov/dataquest/ .



K.

California Department of Education Transitional Kindergarten Enrollment Data for AUSD
for the school years 2013-2014 to 2020-2021, via Dataquest public database.
https://dq.cde.ca.gov/dataquest/tkreports/TkLevels.aspx?cdscode=27659610000000& year=2
020-21 .

The 2018 Draft Environmental Impact Report (“EIR”) prepared pursuant to the California
Environmental Quality Act (Pub. Resources Code, § 21000 et seq.) for the CASP.
https://www.cityofsalinas.org/our-city-services/community-development/documents-public-r
eview/accordion/notice-availability-central-area-specific-plan-draft-environmental-impact-re

port-and-draft-specific .

The 2020 Final EIR certified by the City for the CASP, including responses to comments on
the Draft EIR from AUSD.

https://www.cityofsalinas.org/sites/default/files/departments files/community_development_
files/attachment_17_final_program_eir_errata_sheet response_to_comments_and_mitigation

monitoring_and_reporting_program.pdf .

2021-2022 Fiscal Year Assessed Value and Bond Tax Rates by AUSD, obtained via
Monterey County 21-22 Tax Rate Book. '
https://www.co.monterey.ca.us/home/showpublisheddocument/106941/63772909069590000
0.

The 2022-2023 Adopted Budget for AUSD.
https://go.boarddocs.com/ca/alisal/Board.nsf/files/ CFEMZB5DA495/$file/Julv%201%20Bud

get%2022-23.pdf .

Live Birth Data for California, Monterey County, by ZIP Code from California Department

of Public Health. https://data.chhs.ca.gov/dataset/cdph_live-birth-by-zip-code .

Ballot Information from 2006 and 2016 General Obligation Bond Elections Measures A &
M.
i. 2006 Measure Information:
http://www.smartvoter.org/2006/11/07/ca/mnt/meas/A/;

ii. 2016 Measure Information:
https://ballotpedia.org/Alisal Union School District, California, Bond Issue,

Measure M_(November _2016).




. 2017 and 2021 State Board of Education Debt Limit Waivers.

i, 2017:https://salinastaxpayers.org/wp-content/uploads/2017/03/2017-03-09-Tax-an
d-Debt-Waivers-California-State-Board-of-Education.pdf;

ii. 2021: https://www.cde.ca.gov/be/ag/ag/yr2|/agenda202105.asp.

. Office of Public School Construction’s State Allocation Board (SAB) Form 50-01 Calculator
and Instructions.

i httos://www.degs.ca.gov/-/media/Divisions/OPSC/Forms/SAB-50-01 ADA.pdf;

L httos://www.dgsanps.dgs.ca.gov/opsc/ab1014/.

. CA Code of Regulations, Title 2, Sections 1859.40 through 1859.43.
https:// lawrina.com/us-law/state/california/regulations/title-2/division-2/chapter-3/subchapter
-4/group-1/subgroup-5-5/article-5/section-1859-40/.

State Funding Status via the SAB August 2022 Meeting Agenda.
httos://www.dgs.ca.Qov/-/media/Divisions/OPSC/Agenda—ltems/2022/08-Au2ust/Au2ust1 52
022SABAgenda-ADA.pdf?la=en&hash=5EA42E5B090D4CFBDCBF 1 C496C47E884E58D
1935.

. Assembly Bill 75 (2021-2022) and Senate Bill 22 (2021-2022) Summaries and Status
information obtained via Leglnfo.

i httos://leginfo.leaislature.ca.Qov/faces/billTextClient.xhtml?bill_id=ﬁ02120220A
B75;

ii.  https:/leginfo.legislature.ca.gov/faces/bill TextClient.xhtm|?bill id=202120220SB
22

. Fremont Elementary State Funding Application SAB Form 50-04 obtained via public
information request to the Office of Public School Construction. (OPSC Online Account
Login Required)

i https://www.webapps.des.ca.gov/OPSC/OPSCOnline/wizard/5004/Review/61104
"~ /2021-08-03T17:25:35.47925/Versionl.
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EXHIBIT A:
CENTRAL AREA SPECIFIC PLAN PROJECT & ALISAL UNION
- SCHOOL DISTRICT BOUNDARIES
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EXHIBIT B:
ALISA UNION SCHOOL DISTRICT ENROLLMENT TRENDS
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EXHIBIT C:
METHODOLOGY OF JCJ PARTNERS COHORT PROJECTIONS




EXHIBIT C

JCJ Partners Cohort Projection Methodology‘:

-Utilizes the current and previous six years of enrollment (2015-16 through 2021-22) as reported for the
October CBEDS and available from the CDE DataQuest.

-For all grades, calculates the percentage change in enrollment from a current grade to the next lower grade in
the previous year. (e.g., the percentage change from st grade in 2020-21 to 2nd grade in 2021-22, etc.).

-Depending on scenario, applies a straight average (unweighted) to the three school years prior to the COVID
Pandemic (2017-18 through 2019-20), the latest three years (2019-20 through 2021-22), or the last five years
(2017-18 through 2019-20). Also considers the change from 2020-21 to 2021-22 for the 1-year scenario, and a
0% annual cohort change for the No Change scenario.

-Applies these average per-grade percentage changes in enrollment to each grade for each year of projection.

-Calculates the percentage annual éhange of total number of births from 2017 through 2020 by residency, from
ZIP Codes 93905, -06, and -08, to represent children old enough to enter KG in 2021-2024.

-Applies the percentage change in birth rates from 2017 to 2018 to the KG class of 2021-22 to calculate the
approximate KG class size in 2022-23, continuing until the 2024-25 school year, when birth data becomes
unavailable. After 2024-25, the 5-year straight average of annual changes in births from 2015 to 2020 was
applied to each additional year.

-California is opening Transitional Kindergarten (TK) to all 4-year-olds into Transitional Kindergarten by the
2025-26 school year. Since it's conception, TK has been open to students born from September to November of
the 4th prior year (25% of 4-year-olds). As of the 2022-23 school year, children born in December and January
will be allowed to enroll (~41.7%). In 2023-24 school year, two more months of births become eligible to enroll
(February & March), amounting to ~58.3% of 4-year-olds). Children born in April and May will be added in
2024-25 (75%), and all four-year-olds will be eligible in 2025-26 (100%).

-CDE Dataquest information provides separate TK enrollment until the 2020-21 school year. For the 2021-22
school year, projections assume the average percentage of TK enrollment out of the combined TK/KG class
sizes from 2017-18 through 2019-20 school years (i.e., TK enrollment represented an average of ~17.6% of the
combined TK & KG class size) and applied this to the combined TK & KG class size reported for 2021-22.

-To estimate the phase-in of TK students from 2022-23 to 2025-26, these percentages of 4-year-olds by year
were applied to the KG class of the same school year (41.7% in 22-23, 58.3% in 23-24, 75% in 24-25, and
100% in 2025-26 and each subsequent year).

-To account for future student generation from the Central Area Specific Plan, the 2022 SFNA SGR were
applied to the total number of units planned for development, resulting in approximately 1,384 K-6 students.

-Total estimated student generation was divided between twenty years and seven grades for each year, rounded

up to approximately 10 students per grade, per year. As TK is a duplicate of KG, an additional 10 students were
added to enrollment projections, resulting in 80 students generated every year, and adding up to approximately

1,590 total students (~200 more students than expected using SFNA SGR).



EXHIBIT D:
ENROLLMENT VS. CAPACITY AT CASP BUILDOUT




EXHIBIT D

Capacity at Buildout of CASP

Charts 1 and 2(below) utilize the 25-year projections of District & Nearby School enrollment
under existing conditions and with the assumed addition of students from CASP,

Chart 1
Long-Term Districtwide Enrollment Projection at Buildout
Capacity vs. Enrollment Projections
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@ No Change (KG from 2020-21 each year, including TK phase-in)




EXHIBIT D

Chart 2
Long-Term Nearest Schools at CASP Buildout
Capacity vs. Enrollment Projections
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From these long-term projections, it is clear that projected enrollment including students from

CASP development will not exceed the existing District capacity.
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I, Olga Bevz, declare:

1. I make this declaration in support of Respondent’s Opposition to the First Amended
Petition for Peremptory Writ of Mandate and Complaint for Declaratory and Injunctive Relief, filed by
the City of Salinas (City). The matters stated below are based on my personal knowledge, background,
research and analysis, and experience and training, and if called upon as witness, I can and would
competently testify thereto.

2. I'am the President of JCJ Partners, LLC (JCJ Partners), which I formed in 2018 with my
colleague Jeanette Justus, who had been operating her own firm (predecessor to JCJ Partners) since
1998 and is now the Principal in JCJ Partners. Located in Irvine, California, JCJ Partners assists school
districts and developers to plan new school facilities, negotiate mitigation agreements, create
comprehensive school facilities programs, prepare school sections of environmental documents for new
communities, and facilitate district boundary adjustments. JCJ Partners has expertise with respect to
planning for efficient schools in new residential communities, determining the impacts of new
development, maximizing state New Construction funding, resolving community issues related to
overcrowded schools or the perception of overcrowded schools, and using public financing for
constructing new schools.

3. As President, I prepare concepts, strategies, and school mitigation agreements to help to
ensure that 21st century school facilities are delivered on-time for new homeowners. I also design
methodologies for quantitative models and analyses that determine student generation rates, needs and
costs projections, cash flows and development impact fees. I analyze requirements of California
Education Code and other statutes and work on issues such as district organization, surplus property,
developer fees, state funding programs and educational enrichment programs. I have approximately 20
years of professional experience in dealing with issues of these kinds. T hold a Bachelor of Arts Degree
in Political Science and English Literature from University of California, Irvine and a Certificate in
Light Construction and Development Management from the University of California, Irvine, Extension

Program.

2

DECLARATION OF OLGA BEVZ IN SUPPORT OF RESPONDENT’S OPPOSITION
TO FIRST AMENDED PETITION FOR PEREMPTORY WRIT OF MANDATE AND
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF




4. Fast Boronda LLC, a developer and landowner within the Central Area Specific Plan
(“CASP”), retained JCJ Partners to gather and analyze data from reliable sources regarding student
generation rates and school funding as related to statements made by Petitioner Alisal Union School
District (“AUSD”) in the above-captioned litigation. The statements at issue occur in Petitioners’
Opening Brief in Support of First Amended Petition for Peremptory Writ of Mandate and Complaint
for Declaratory and Injunctive Relief (“Petitioners’ Opening Brief” or “POB”).

5. In summary, AUSD’s statements contend that AUSD’s existing enrollment exceeds
current school capacity; that it is unlikely that AUSD will have the funds to build one or more new
schools to house the students generated by the CASP; and that, as a result, AUSD will need to modify
its existing facilities to accommodate the influx of the CASP students. I will address the accuracy of
each of these contentions below. For reasons I will explain, I find AUSD’s contentions to be factually
inaccurate and misleading because AUSD does not need additional classrooms, does not need to
modify facilities, and does not need new schools to accommodate the students generated by the CASP.

6. Prior to preparing this Declaration, I first prepared the technical report entitled “Central
Area Specific Plan Analysis of School Enrollments, Capacity, and Capital Funding in Alisal Union
School District,” dated October 21st, 2022, which is attached hereto as Exhibit 1 (referred to herein as
“JCJ Partners Analysis”). Our technical report is in a format very similar to what I would use for a
document formally submitted to a school district or a private client. In preparing the technical report, I
employed techniques and methods, and used language, of the kinds I would employ in preparing a
document for a school district or a private client.

7. Prior to preparing the JCJ Partners Analysis, I reviewed the following information and
materials:

A. School Facilities Needs Analysis Reports prepared for AUSD in 2018, 2019, and 2020

by Cooperative Strategies, and prepared for AUSD in 2021 and 2022 (draft) by School
Facility Consultants: |
a. 2018 SFNA (a true and correct~ copy of which is attached hereto as Exhibit 2);

b. 2019 SFNA (a true and correct copy of which is attached hereto as Exhibit 3):
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¢. 2020 SFNA (a true and correct copy of which is attached hereto as Exhibit 4);

d. 2021 SFNA (a true and correct copy of which is attached hereto as Exhibit 5);

e. 2022 SFNA (draft) (a true and correct copy of which is attéched hereto as Exhibit 6);
Developer Fee Justification Studies (SFJSs) prepared for AUSD in 2018 and 2020 by
Cooperative Strategies. Available in AUSD School Board Agenda Archives as follows:
a. 2018 DFJS (a true and correct copy of which is attached hereto as Exhibit 7):

b. 2020 DFIS (a true and correct copy of which is attached hereto as Exhibit 8);

The 2015 Facility Master Plan prepared for AUSD by Aedis Architects (a true and
correct copy of which is attached hereto as Exhibit 9);

The 2018-2021 Agreement between AUSD and Alisal Teachers’ Association (a true and
correct copy of which is attached hereto as Exhibit 10);

California Department of Education Enrollment Data for AUSD for the school years
2000-2001 through 2021-2022 (a true and correct copy of which is attached hereto as
Exhibit 11);

- California Department of Education Transitional Kindergarten Enrollment Data for
AUSD for the school years 2013-2014 through 2020-2021 (a true and correct copy of
which is attached hereto as Exhibit 12);

The 2018 Draft Environmental Impact Report (“EIR”) prepared pursuant to the
California Environmental Quality Act (Pub. Resources Code, § 21000 et seq.) for the
CASP (contained in the administrative record for this litigation beginning at AR 83 8);
The 2020 Final EIR certified by the City for the CASP, including responses to
comments on the Draft EIR from AUSD (contained in the administrative record for this
litigation beginning at AR 5855);

2021-2022 Fiscal Year Assessed Value and Bond Tax Rates by AUSD, obtained via
Monterey County 21-22 Tax Rate Book (a true and correct copy of which is attached
hereto as Exhibit 13);
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1 J. The 2022-2023 Adopted Budget for AUSD (a true and correct copy of which is attached
2 hereto as Exhibit 14);
3 K. Live Birth Data for California, Monterey County, by ZIP Code from California
4 Department of Public Health (a true and correct copy of which is attached hereto as
5 Exhibit 15);
6 L. Ballot Information from 2006 and 2016 General Obligation Bond Elections Measures A
7 & M:
8 a. 2006 Measure Information (a true and correct copy of which is attached hereto as
9 Exhibit 16);
10 b. 2016 Measure Information (a true and correct copy of which is attached hereto as
11 Exhibit 17);
12 M. 2017 and 2021 State Board of Education Debt Limit Waivers (true and correct copies of
13 which are attached hereto as Exhibits 18 (2017) and 19 (2021);
14 N. Office of Public School Construction’s State Allocation Board (SAB) Form 50-01
15 Calculator and Instructions (true and correct copies of which are attached hereto as
16 Exhibits 20 and 21);
17 0. CA Code of Regulations, Title 2, Sections 1859.40 through 1859.43;
18 P. State Funding Status via the SAB August 2022 Meeting Agenda (a true and correct copy
19 of which is attached hereto as Exhibit 22);
20 Q. Assembly Bill 75 (2021-2022) and Senate Bill 22 (2021-2022) (true and correct copies
21 of which are attached hereto as Exhibits 23 and 24); and
22 R. Fremont Elementary State Funding Application SAB Form 50-04 obtained via public
23 information request to the Office of Public School Construction (a true and correct copy
24 of which is attached hereto as Exhibit 25).
25
. OBSERVATIONS, ANALYSIS AND OPINIONS
27 8. Based on my extensive background, knowledge, and understanding of school enrollment
78 and funding, and my extensive research as describecsi above, it is my professional opinion that many of
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AUSD’s statements related to school enrollment and funding found in Petitioners’ Opening Brief are
unsubstantiated, inaccurate, misleading, and untrue, for reasons set forth herein and in Exhibit 1
attached hereto (the JCJ Partners Analysis). Below I address a number of specific statements made by
AUSD and explain why they are misleading and deceptive.

9. Petitioners’ Opening Brief contains the statement that,“/%/ere, neither the DEIR nor the
FEIR for the CASP adequately informed the public that due to the high probability of a lack of
sufficient funding to build new schools, there will be significant environmental impacts ... due to the
inevitable need to modify the Districts’ facilities to accommodate the influx of students.” (POB, p.
11:22-25.) This statement is unsubstantiated, inaccurate, misleading, and untrue for the following
reasons:

a. Demographic trends and existing available school capacity in AUSD show that

AUSD has experienced declining enrollment since the 2015-2016 school year, and will continue to
experience declining enrollment. The decrease in enrollment will accommodate the projected 1,384
students from the CASP in existing facilities without modifications, as described in detail in the attached
JCJ Partners Analysis. I draw this conclusion based on the following facts:

(1) AUSD enrolled 7,851 students in the 2021-2022 school year. Enrollment
has declined by 1,431 students from the peak of 9,282 total students in 2015-2016.

(i) The number of births in the zip codes served by the AUSD has declined
by 18.6% from 2010 to 2020, a larger decrease than in Monterey County overall (-17.2%) and in
statewide births (-17.6%) over the same period.

(iii) A decline in births leads to lower incoming preschool and kindergarten
classes in 4 to 5 years, increasing districtwide decline over time.

Based on these facts, the AUSD enrollment decline is expected to continue in the coming years.
b. [ used several enrollment projection methodologies, described below, which
show that AUSD will experience a continued overall decline in enrollment, not an increase in

enrollment as AUSD claims, even with full buildout of the CASP:
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(1) Based on the State Office of Public School Construction methodology for
projecting students (outlined in Cal. Code Regulations, title 2, sections 1859.40 through 1859.43), the
maximum estimated 5-year districtwide AUSD student enrollment is 6,913 students in 2026-2027,
which is 938 fewer students than the enrollment of 7,851 in 2021-2022 and 2,369 fewer students than
the enrollment of 9282 students in the 2015-2016 school year.

(i)  Additionally, I used several other methodologies and data (outlined on
pages 13-14 of the JCJ Partners Analysis) to estimate future students, which include birth data,
historical enrollment, the addition of a complete grade level under the new Universal Transitional
Kindergarten Program, and student enroliment from the CASP. The most aggressive enrollment
scenario, which includes the addition of an estimated 470 CASP students, would result in 7,228 total
districtwide students by the 2029-30 school year, a decrease of more than 2,000 from AUSD’s all-time
high enrollment of 9,282 students in the 2015-2016 school year. I also prepared enrollment projections
for the four schools nearest to the CASP, including the Creekside, Frank Paul, John Steinbeck, and
Virginia Rocca Barton Elementary Schools.

(iii)  All enrollment projections indicate that, even when all CASP students are
added only to the four nearest schools, enrollment will remain below enrollment of the previous years.
In 2019-2020, the four nearest schools enrolled 2,703 students. My projections estimate that the four
nearest schools would enroll approximately 2,462 students by 2030 and 2,589 students by the time the
CASP is fully built out, which is 114 fewer students than the 2019-2020 total enrollment in these four
schools. (See pages 14-21 and Exhibit D of JCJ Partners Analysis for visualizations of these
projections.)

C. I reviewed existing and available school capacity on a districtwide basis and at
the four schools nearest to the CASP.

d. The 2015 AUSD District Facility Master Plan reported a total of 406 classrooms
across AUSD’s 12 schools and 136 classrooms at the four nearest schools to the CASP area.

Construction projects within the 12 existing AUSD schools completed since 2015 or currently under
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construction are not expected to change the net existing capacity of school campuses. These classroom
counts were used to provide several existing capacity estimates as explained below.

e. The Facilities Master Plan identifies the total existing capacity of each campus,
equal to 9,320 total seats in AUSD and 3,010 total seats in the four nearest schools to the CASP area.

f. The JCJ Partners Analysis provides two additional estimates of AUSD’s existing
capacity based on different Loading Standards, or students per classroom, applied to the reported
number of classrooms in the 2015 Facilities Master Plan. Ten percent of classrooms were assumed to
be used for Special Day Class classrooms and Transitional Kindergarten classrooms.

g. The first Loading Standard is from the State School Facilities Program, which
funds new school construction projects. These standards, as described on page 18 of JCJ Partners
Analysis, result in a total existing capacity of 9,647 seats for the District, and 3,231 existing seats at the
four nearest schools in the 2021-2022 school year. The second Loading Standard set is based on the
maximum number of students per class as agreed upon between the Alisal Teachers Association and
AUSD. These Maximum Local Loading Standards are described on page 19 of the JCJ Partners
Analysis and result in 11,523 total existing seats in the District, as well as 3,860 existing seats at the
four nearest schools, in the 2021-2022 school year.

h. As shown in Charts 6 and 7 of the JCJ Partners Analysis on pages 20-21, and
supported by long-term projections through buildout of CASP in Exhibit D of the same analysis, there
is existing and projected available capacity districtwide and at the nearest schools, even with the
addition of CASP students and the complete Transitional Kindergarten grade.

10. AUSD claims that “it is undisputed that there were potentially significant environmental
impacts related to the need of the Districts to modify their existing facilities that went unanalyzed in the
FEIR, and intentionally so.” (POB, p. 13:3-5.) This statement is unsubstantiated, inaccurate,
misleading, and untrue because, as outlined above and shown in Charts 6 and 7 of the JCJ Partners
Analysis, and supported by long-term projections through buildout of the CASP in Exhibit D of the

same analysis, existing available school capacity will continue to exceed enrollment districtwide and at
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the nearest schools even with the addition of CASP students and the complete Transitional
Kindergarten. No modification of campuses specific to CASP students is required.

11.  AUSD claims that “[i]t is Undisputed that There is Insufficient Funding for New
Schools.” (POB, p. 13:6.) This statement is unsubstantiated, inaccurate, misleading, and untrue because
no additional classrooms or schools will be required and:

a. School district capital funds can include state funding, developer fees, local
general obligation bonds, and special district taxes. The capital budget funds modernization,
construction, and equipment of school facilities used to house students. Capital funding such as school
developer fees cannot be used for operations (i.e., hiring teachers or administrators).

b. The AUSD has substantial capital funds available for construction of new school
facilities, including the following sources:

(1) Historically, the AUSD has received almost $95 million in capital
funding from the State Facility Program. The program is currently backlogged, but school districts
continue to submit new projects, which are placed on the Applications Received Beyond Bond
Authority List.

(i)  This list will be reviewed and funded when funding is made available.
While new construction projects are typically funded by statewide bonds, Governor Gavin Newsom
allocated $1.3 billion from the 2022 State Budget Surplus to projects currently in line. Additional
funding is expected if the 2023 State Budget carries a surplus. (JCJ Partners Analysis, p. 24.)

(iiiy  AUSD is currently eligible for 650 K-6 new construction seats, and it
currently has one application awaiting review. Upon review, I concluded that AUSD must use the State
Allocation Board Form 50-01 enrollment projections to update its eligibility. (JCJ Partners Analysis, p.
24.)

(iv)  Ifeligible, AUSD could apply for and receive funding to build new
schools or classrooms. Importantly, the large number of projected available student seats will result in a
lack of eligibility for new construction funding as AUSD will have sufficient existing capacity for

future students.

9

DECLARATION OF OLGA BEVZ IN SUPPORT OF RESPONDENT’S OPPOSITION
TO FIRST AMENDED PETITION FOR PEREMPTORY WRIT OF MANDATE AND
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

W) AUSD has received voter approval on two General Obligation bond
measures in the last twenty years: Measure A for $90 million in 2006, and Measure M for $70 million
in 2016. AUSD has approved the issuance of the entirety of Measure M funds, but approximately $58.7
million remains authorized under Measure A.

(vi)  According to information presented by AUSD to its Citizens Bond
Oversight Committee at the Special Meeting on January 7, 2021, AUSD budgeted $10 million of
Measure M funds for the construction of a new elementary school in the CASP. In September 2022, the
AUSD Board entered into a contract with architects to design a new school within the CASP. However,
the AUSD staff report on the Contract Item for the Board’s September 14, 2022, meeting stated that

there was no short-term need for a new school:

“At the time [of Measure M voter approval and Measure M fund budgeting for a
new elementary school], nearly 9000 students were enrolled in the District;
however, enrollment has since declined consistently, and currently stands at around
7500 students. Though the District has no immediate need for an additional elementary
school, enrollment is expected to once again increase in the near future and the District
intends to move forward with building its 13th school within the next 10 years.”

(JCJ Partners Analysis, p. 33, italics added.)

(vi))  AUSD has applied for and received two waivers from the State Board of
Education to allow issuing debt over the statutory maximum of 1.25% of Assessed Value of property
within the District. The State Board of Education waiver allows AUSD to levy up to 2.7% of AUSD
assessed value from Measure M or Measure A bonds until the beginning of 2035,

(vii) Buildout of the CASP will add approximately $1.75 billion in assessed
value (in 2022 dollars) to the existing real property value within AUSD. Under the statutory limit of
1.25%, this increased assessed value represents $21.8 million in potential new bonding capacity, while
the 2.7% waiver limit would allow $47.2 million in new bonding capacity for Measure A funding.

(ix)  AUSD is still collecting property taxes for repayment of the local General

Obligation bonds issued under approval from as far back as 1990. If not used to issue debt, the
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additional property value from the Project would reduce the tax rates for all taxpayers in AUSD over
the next twenty years.

(x)  AUSD is planning to adopt a Level 2 school impacts mitigation fee
(commonly referred to as a “developer fee”) of $4.27 per square foot of residential construction, upon
adoption of the 2022 School Facilities Needs Analysis on October 26, 2022.

(xi)  The CASP will include an estimated 5.9 million square feet of residential
construction that would generate approximately $25.1 million in revenues from developer fees under
2022 Level 2 fees. These developer fees will increase with inflation over the 20-year build out of the
CASP Project. Fees are paid by developers when building permits are pulled, meaning proceeds to
school districts will grow accordingly.

(xii)  While the construction of a new elementary school is not necessary, if
one were built, a majority of costs would be covered by the estimated $25 million in one-time
developer fees and the $10 million budgeted from Measure M. In addition, the growth in the assessed
value from CASP buildout can also generate local funding through voter-approved local bonds of at
least $21.8 million and as much as $47.2 million. (JCJ Partners Analysis, p. 34.)

(xiii) AUSD already owns the 12-acre parcel on which its 13th school would
be constructed, should AUSD decide to build a new school.

12.  AUSD claims that “the record is clear that there is insufficient funding for new
schools.” (POB, p. 13:7.) This statement is unsubstantiated, inaccurate, misleading, and untrue because,
as previously described, CASP students can be accommodated in existing facilities. If AUSD chooses
to construct a new elementary school, a majority of costs would be covered by the estimated $25
million in one-time developer fees and the $10 million budgeted from Measure M. In addition, the
growth in the assessed value from buildout of the CASP can also generate local funding through voter-
approved local bonds of at least $21.8 million and as much as $47.2 million. (JCJ Partners Analysis, p.
34)

13.  AUSD claims that “/t]he City was informed (or reminded) that because [sic] a lack of

funding it was highly unlikely that the new schools contemplated by the CASP would be built, and
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instead there would be modifications to existing school sites. (AR005965-69.) The letters provided by
the Districts contained a detailed description of the school funding apparatus in California, and
demonstrated that due [sic] the high improbability of obtaining sufficient Junding, AUSD would not be
able to construct the three new educational facilities assumed by the FEIR.” (POB, pp. 13:27-14:5.)
The statement indicating a “high improbability of obtaining sufficient funding” to build three new
educational facilities is unsubstantiated, inaccurate, misleading, and untrue because:

a. Three new educational facilities will not be needed to accommodate CASP
students. As previously described, CASP students can be accommodated in existing schools without
expansion of the existing classroom facilities.

b. If AUSD chooses to construct a new elementary school, a majority of costs
would be covered by the estimated $25 million in one-time developer fees and the $10 million
budgeted from Measure M. In addition, the growth in the assessed value from CASP buildout can also
generate local funding through voter-approved local bonds of at least $21.8 million, and as much as
$47.2 million. (JCJ Partners Analysis, p. 34.)

14 AUSD claims that “/t]he City is not entitled to then discard the more likely scenario of
no new schools....” (POB, p. 16:9-10.) This statement is misleading because, as previously described,
CASP students can be accommodated in existing schools without expansion of the existing school
classroom facilities.

15. AUSD claims that “[i]t is un/disputed that students are going to be generated by CASP
development....” (POB, p. 16:11) This statement is true, but based on the data presented herein, the
1,384 students projected to be generated by the CASP will not push school enrollment beyond existing
capacity, given the clear AUSD enrollment decline and AUSD’s existing excess student capacity.

a. As previously discussed, AUSD has experienced significant enrollment decline
that is expected to continue even with the addition of CASP students and a complete Transitional
Kindergarten class.

b. As previously described, CASP students can be accommodated in existing

schools without expansion of facilities.
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c. School districts with declining enrollment suffer adverse impacts on the
operational budget, as the state operational budget model is based on the number of students attending
schools.

d. Planned growth from new development that is anticipated and comes in regular
increments is understood by school districts’ facility and fiscal planners to be the most beneficial to the
affected school district and the community.

€. Growth from the CASP will help AUSD in particular by both offsetting
operational budget losses due to enrollment decline outside of the CASP and creating efficiencies when
students enter existing facilities.

16..  In conclusion, based on my extensive background, knowledge, and understanding of
school enrollment and funding, and my extensive research as described above, it is my professional
opinion that many of AUSD’s statements related to school enrollment and funding found in Petitioners’
Opening Brief are unsubstantiated, inaccurate, misleading, and untrue, for reasons set forth herein and in
Exhibit 1 attached hereto (the JCJ Partners Analysis). AUSD is not at capacity. Rather, AUSD is
experiencing, and will continue to experience, a declining enrollment. And the influx of students from the
CASP will not result in the need for additional classrooms or modifications to existing facilities.

I declare under penalty of perjury of the laws of the State of California that the foregoing is true

and correct and that this declaration was executed on this 25th day of October, 2022, in Irvine, Orange

(e @wz

OYGA BEVZ

County, California.
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Alisal Union School District, et al. v. City of Salinas
Monterey County Superior Court Case No. 20CV003402

PROOF OF SERVICE

I, Megan Smith, am employed in the County of Sacramento. My business address is 555 Capitol
Mall, Suite 800, Sacramento, California 95814, and email address is kconover@rmmenvirolaw.com. I
am over the age of 18 years and not a party to the above-entitled action.

I am familiar with Remy Moose Manley, LLP’s practice for collection and processing mail
whereby mail is sealed, given the appropriate postage and placed in a designated mail collection area.
Each day mail is collected and deposited in a USPS mailbox after the close of each business day.

On the date set forth below, I served the following:
RESPONDENT’S OPPOSITION TO FIRST AMENDED PETITION FOR PEREMPTORY

WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE
RELIEF

[ ] BY FIRST CLASS MAIL by causing a true copy thereof to be placed in a sealed envelope,
with postage fully prepaid, addressed to the following person(s) or representative(s) as listed
below, and placed for collection and mailing following ordinary business practices.

[ ] BY ELECTRONIC TRANSMISSION by causing a true copy thereof to be electronically
delivered to the following person(s) or representative(s) at the email address(es) listed below,
via the Court’s approved electronic filing service provider. I did not receive any electronic
message or other indication that the transmission was unsuccessful.

X BY ELECTRONIC TRANSMISSION By submitting an electronic version of the
document(s) to OneLegal, LLC, through the user interface at www.onelegal.com.

[ ] BY PERSONAL SERVICE by causing a true copy thereof to be hand-delivered to the
following person(s) or representative(s) at the address(es) listed below.

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury that the foregoing is true and correct. Executed this 25thday

of October 2022, at Sacramento, California.
=

Megan Smith
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Concerned Dublin Citizens v. City of Dublin, 214 Cal.App.4th 1301 (2013)
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214 Cal.App.4th 1301
Court of Appeal, First District, Division 3, California.

CONCERNED DUBLIN CITIZENS
et al., Plaintiffs and Appellants,
V.
CITY OF DUBLIN et al., Defendants and Respondents;

Avalonbay Communities, Inc., Real Party in Interest.
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Phase of transit center development project
which, as proposed, contained only residential
units was a “residential development” for
purposes of statutory California Environmental
Quality Act (CEQA) exemption, even if
development plans and agreement authorized
up to 25,000 square feet of commercial usage

WESTLAW  © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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[12]

[13]
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and site was zoned for mixed use, as any
future commercial use would require compliance
with the site development review process,
which included compliance with applicable
environmental review. Cal. Gov't Code § 65457,
Cal. Pub. Res. Code § 21166

Environmental Law ¢= Land use in general

Environmental Law &= Surface
transportation; highways and bridges

Residential-only site development within larger
transit center development was consistent with
specific plan for which environmental impact
report (EIR) was certified under the California
Environmental Quality Act (CEQA), even
though specific plan was for mixed use;
while the transit center was designed to
combine residential and commercial use in
a sustainable, transit friendly environment,
commercial development in specific site was
not required by the specific plan, transit center
retained its mixed-use character whether or
not each of the several sites within the center
included mixed usage, and the specific plan
stated only that retail uses were “encouraged”
rather than required. Cal. Gov't Code § 65457,
Cal. Pub. Res. Code § 21166

3 Cases that cite this headnote

Environmental Law &= Land use in general

Environmental Law @= Surface
transportation; highways and bridges

City's decision to prepare a program level
environmental impact report (EIR) for transit
center development project did not preclude
city from later determining that particular
development phase which consisted solely
of residential development was exempt from
further California Environmental Quality Act
(CEQA) residential ~ project
consistent with a specific plan; EIR did not

review as a

require a specific level of environmental review,
and city's determination as to whether CEQA
exemption applied was itself an environmental
review. Cal. Gov't Code § 65457, Cal. Pub. Res.
Code § 21166; Cal. Code Regs. tit. 14, § 15168.

Reuters. No claim to original U.S. Government Works.

[14]

[15]

[16]

4 Cases that cite this headnote

Environmental Law &= Land use in general

Environmental Law & Surface
transportation; highways and bridges

Increase in residential units on parcel, which
was part of transit center development project
that previously had been issued a program
environmental impact report (EIR), was not
a significant change to the specific plan
which required further environmental review
under the California Environmental Quality Act
(CEQA); plan expressly authorized reallocation
of residential units within the center, and number
of residential units within the center as a whole
was not increased. Cal. Gov't Code § 65457; Cal.
Pub. Res. Code § 21166; Cal. Code Regs. tit. 14,
§ 15162.

1 Case that cites this headnote

Environmental Law <= Updated or
supplemental statements; recirculation

New air quality threshold guidelines did not
constitute “new information” which required
a supplemental environmental impact report
(EIR) for residential phase of transit center
development, as impacts of the project on air
quality were already considered in the program
environmental impact report issued under the
California Environmental Quality Act (CEQA)
for the development, and the potential effects
of greenhouse gases were known and could
have been addressed in conjunction with the
certification of the EIR at the time it was issued.
Cal. Gov't Code § 65457; Cal. Pub. Res. Code §
21166(c); Cal. Code Regs. tit. 14, § 15162.

3 Cases that cite this headnote

Environmental Law & Updated or
supplemental statements; recirculation

The adoption of guidelines for analyzing and
evaluating the significance of data does not
constitute new information requiring a new
environmental impact report (EIR) under the
California Environmental Quality Act (CEQA) if
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the underlying information was otherwise known
or should have been known at the time the EIR
was certified. Cal. Gov't Code § 65457; Cal. Pub.
Res. Code § 21166(c)

See 12 Witkin, Summary of Cal. Law (10th ed.
2005) Real Property, § 836.

4 Cases that cite this headnote

**685 Alameda County Superior Court, Honorable Evelio
M. Grillo. (Alameda County Super. Ct. No. RG11581959)

Attorneys and Law Firms

LOZEAU & DRURY, Richard T. Drury, Michael R. Lozeau,
Christina M. Caro, Oakland, Counsel for plaintiffs and
appellants

MEYERS, NAVE, RIBACK, SILVER & WILSON, John
Bakker, City Attorney, Amrit Kulkarni, Timothy D. Cremin,
Oakland, Counsel for defendants and respondents

MORRISON & FOERSTER LLP, Christopher J. Carr, Shay
Diveley, Miriam A. Vogel, Los Angeles, Counsel for real
party in interest

Opinion

Pollak, J.

#1304 Government Code section 65457 provides an
exemption from environmental review for a residential
development that is consistent *1305 with a broader specific
plan for which an environmental impact report previously
has been certified. This appeal challenges the determination
by respondents City of Dublin and the City Council of
the City of Dublin (collectively, the city) that the proposed
development of a 7.2—acre parcel by real party in interest
AvalonBay Communities, Inc. (AvalonBay) within a larger
Dublin Transit Village Center development (transit center),
for which an environmental impact report was previously
prepared and certified, qualifies for that exemption. We
find no error in the city's application of the exemption
and therefore shall affirm the judgment denying appellants'

petition for a writ of mandate. >

. All statutory references are to the Government

Code unless otherwise noted.

WESTLAW  © 2024 Thomson Reuters. No claim to origir

g The city's request for judicial notice of Dublin

Municipal Code section 8.28.030(e), which is
referenced in appellants' brief but not contained in
the record, is granted.

Factual and Procedural History

The transit center is “a high-density mixed-use. transit and
pedestrian-oriented **686 development” adjacent to Bay

Area Rapid Transit's East Dublin/Pleasanton Station. As

stated in the 2002 plan for the transit center, the objective of

the larger project is, among other things, to “1) Construct[ ]

a__state-of-the-art, urban-scale, mixed-use employment,
residential and retail center based on close accessibility

of inter-modal transportation opportunities: rapid transit

bus transit, vehicle access and nonmotorized transportation
modes. [] 2) Promot[e] a pedestrian-friendly environment

within the transit center project where employees, residents
and visitors are encouraged to walk or use other non-vehicular
modes of transportation. [] 3) Increase[ ] employment
opportunities in the community through the development of
office, retail and similar employment-generating land uses,
including a maximum of 2 million square feet of office
space and 70,000 square feet of ancillary retail space. [{]
to 1,500 higher density dwelling units for
households desiring to live in a more urban setting, near work
and public transit opportunities.”

4) Provid[e] u

In 2002, the city approved the Eastern Dublin Specific Plan
for the transit center (the specific plan) and, in compliance
with the California Environmental Quality Act (CEQA) (Pub.
Resources Code, § 21000 et seq.), certified an environmental
impact report (EIR) for the specific plan. The specific plan
includes a stage 1 development plan that establishes the
permitted land uses and development standards for future
development projects within the transit center.

The EIR for the specific plan was prepared as a program
EIR, pursuant to section 15168 of the CEQA *1306

Guidelines.® Tt describes general impacts and mitigation
measures for, among other things, the specific plan and the
stage 1 development plan. The EIR analyzes the impacts
from full build-out of all uses authorized under the specific
plan and contains a detailed project description, setting
forth specific locations for proposed uses, roadways, setback
requirements, and other site-specific features. The EIR

analyzes environmental impacts in thirteen areas, includes

1al U.S. Government Works. 4
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mitigation measures to address potential impacts, and
analyzes alternatives to the proposed transit center project.

All references to guidelines are to the CEQA
Guidelines (Cal.Code Regs., tit. 14, § 15000 et
seq.) developed by the Office of Planning and
Research and adopted by the California Resources
Agency. We note that the specific plan EIR
might also be characterized as a master plan EIR
pursuant to Guidelines section 15175, which would
not significantly affect the analysis of any issue
considered in this opinion.

The EIR anticipates that implementation of the transit
center specific plan will require a number of “follow-on
actions,” including approval of stage 2 development plans
and site development review for future projects. The EIR
states: “Prior to receiving final approvals for individual
development projects within the Dublin Transit Center site
allowed by this General Plan/Specific Plan Amendment
described in this EIR, applicants must submit Stage 2 Planned
Development Rezoning requests to the City of Dublin.
Stage 2 Rezoning includes specific information regarding
development proposals and land uses. Site Development
Review (SDR) applications must also be approved by the City
of Dublin, to include precise information regarding building
architectural design, use of exterior materials, a specific site
layout, landscaping plans, conceptual signs plans and other
design details. Other applications may include parcel maps
to create individual building lots, consideration of grading
and building permits, utility hook-ups by the Dublin San
Ramon Services District (DSRSD), granting of encroachment
*%687 permits by the City of Dublin, and filing of Notices
of Intent with the State Water Resources Control Board.”
The EIR “anticipate[s] that additional environmental review
would occur at each of these stages of the project.”

Under the stagse 1 development plan adopted in 2002,
the parcel at issue in this action was designated as site
C and was to include a maximum of 405 high density
residential dwelling units and up to 25,000 square feet of

retail space. In 2007, AvalonBay submitted its first proposal
for development of site C. The project as initially proposed
consisted of 405 apartment units, 22,895 square feet of
ground-floor retail space, a leasing center, fitness center,
and two multi-story parking garages. For economic reasons,
AvalonBay did not immediately move forward with this
proposal. In 2010, AvalonBay submitted a revised proposal
that included 486 apartment units, 4,192 square feet of
commercial development, the leasing center, fitness center,

and two *1307 multistory parking garages. After initial
review by the city but prior to a vote on the project's approval,
AvalonBay withdrew its plan in order to further revise the
project.

On March 7, 2011, AvalonBay submitted its revised proposal
for the development of site C. The latest plan differs from the
prior proposals in that it increases the number of residential

units and eliminates the previously proposed retail space. The
project now includes 505 apartment units, a leasing center, a

fitness center, two parking structures, and on-street parking

spaces. The planning commission report prepared on the
project explains that while ancillary commercial development
is not being proposed at this time, “to maintain the look of
commercial development, commercial architecture is being
applied to the residential units fronting the central plaza at
the south end of the project, at the fitness center located
at the northeast corner of the project and for two units
facing Iron Horse Parkway just south of the fitness center.”
At a subsequent planning commission meeting, AvalonBay
confirmed that the ground floor units were being developed
as residential but “would be able to be returned to retail space
in_the future.” AvalonBay explained that the basic project

description removes retail usage from the project because the

transit center already has 12,000 square feet of retail space
that has not been leased after four years, but that “the units
can be converted back to commercial and the two-story look

of the area will remain in the event there is an opportunity to

return those spaces to a retail component.”

As anticipated by the specific plan, AvalonBay sought
approval from the city of a stage 2 development plan and a site
development review (SDR) permit. AvalonBay also sought an
amendment to the stage 1 development plan to reallocate 100

residential units from site A to site C. 4

AvalonBay also sought approval of a “Vesting
Tentative Tract Map” (map) so that the apartment
units could be converted to condominiums in the
future and approval of the standard development
agreement. Because AvalonBay was seeking to
develop in site C more than the 405 residential units
initially authorized by the stage 1 development
plan, an amendment to the stage 1 development
plan was necessary but no further modification of
the stage 1 development plan was required because
the plan includes a provision authorizing the City
to exceed the dwelling unit limits established for
each of the residential use sites if an equal number

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works. 5
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of residential units are eliminated from other sites
within the transit center, as AvalonBay proposed.

With respect to the proposed stage 2 development plan, the
planning commission report explains, “Most of the standards
and requirements of a Stage 2 Development Plan required
by Chapter **688 8.32.030 B. of the Zoning Ordinance
were adopted in 2002 with the Stage 1 Planned Development
Zoning for all of Dublin Transit Center. The Stage 1 Planned
Development zoning established the permitted, conditionally
permitted, and accessory land uses; site areas and proposed
densities; maximum number of residential units *1308 and
non-residential square footages; and a Master Landscaping
Plan. []] The approved development standards contained
in the Stage 1 Development Plan provide for development
standards such as building height, number of stories, building
setbacks and a parking ratio of 1.5 parking stalls per unit
and suggested high-density residential development in 4
or 5 stories either over podium parking or with the units
‘wrapped’ around the parking structures as is the case with
this project and Avalon's first project. [{] The adopted Planned
Development zoning also limits ancillary retail and services
to the ground floor frontage along Iron Horse Parkway. The
proposed development of Site C complies with the Stage 1
Planned Development Zoning for the Dublin Transit Center
as it is compatible with the Dublin Transit Center land use
concept to maximize transit opportunities presented by the
adjacent Dublin/Pleasanton Bay Area Rapid Transit (BART)
Station and will contribute to an accessible and pedestrian-
friendly environment in proximity to the BART Station. The
Stage 2 Development Plan for Avalon Transit Center, Site C
has been designed to be consistent with the Stage 1 standards
as proposed to be amended. The proposed Site Development
Plan is reflective of the Stage 2 standards in terms of lot
area, lot dimensions, lot coverage, type and number of units,
location and number of parking spaces, setbacks, architecture,
and affordable housing.”

With respect to the site design review, the planning
commission report analyzes the site plan, architectural
design, building elevations, floor/unit plans, landscape plan,
access and circulation, parking, streetscape improvements
and ancillary retail/commercial space. As to the retail space,
the report states “The stage 1 development plan for the Dublin
transit center notes that ‘ancillary ground floor retail and

service uses are strongly encouraged’ and ‘Up to 70.000
square feet of ground floor retail and service uses could be

incorporated into the residential ... fronting on Iron Horse

Parkway as long as the overall densities are not exceeded.’

The stage 1 [development plan] allows a maximum of 25,000

WECT \\
WESTLAY
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square feet of commercial space in the project site. The

site C project that was previously reviewed by the planning
commission included 4,192 square feet of commercial space.

However, the inability to lease the existing retail/commercial
space (12,750 sq ft) in Avalon's existing project has prompted

the applicant to eliminate the ancillary commercial space from

the proposed project on site C. The applicant has not altered

the architectural character significantly of the buildings facing

the central plaza or Iron Horse Parkway where the retail
space was originally located. At the intersection of Campbell
Green and Iron Horse the project incorporates a 4,223 square
foot fitness center which gives the visual impression of

commercial space. Additionally, the conversion of the retail

space to residential uses facing Iron Horse Parkway and the

central plaza will maintain the commercial architectural look
Attachment 6).”

*1309 Following a hearing on March 22, the planning
commission approved the site development review and
map and recommended that the city council approve
the stage 1 development plan amendment, the stage 2
development plan, and the development agreement. The
planning commission found that the project is “exempt from
CEQA pursuant to **689 Government Code section 65457
for residential projects that are consistent with a specific plan
for which an EIR was certified.” Accordingly, the planning
commission concluded that “No further environmental

review is required.” Appellants 3 appealed the decision of the
planning commission to the city council.

Appellants are Concerned Dublin Citizens (an
unincorporated group of concerned citizens),
Robert Klein (a member of the group), and
Carpenters Local Union No. 713.

On May 17, 2011, the city council affirmed the planning
commission's approval of the site development review permit
and map and, on June 7, 2011, approved the stage 1
development plan amendment, the stage 2 development plan
and the development agreement. The city council found that
each of these is “exempt from CEQA under Government
Code section 65457... as a residential project that is consistent
with a specific plan for which an EIR has been certified.”

On June 22, 2011, appellants filed a petition for a writ
of mandate challenging the exemption from environmental
review. After a hearing, the trial court found that substantial
evidence supports the city's finding that the elements of the
section 65457 exemption are satisfied and, on April 30,2012,

ka!; 7 6
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issued a final statement of decision and entered judgment in
favor of the city, denying all relief. Appellants filed a timely
notice of appeal.

DISCUSSION

1. Standard of Review

fin. 3,35 Cal .Rptr.2d 470.) The question on appeal “is whether

##690 the agency abused its discretion. ‘ Abuse of discretion
is established if the agency has not proceeded in a manner
required by law or if the determination or decision is not
supported by substantial evidence.” ” (Davidon Homes v. City
of San Jose, supra, 54 Cal.App.4th at p. 113, 62 Cal.Rptr.2d
612.)

[1] [21 3] [4] “It is state policy in California thatlere, the city concluded that the project is exempt because

‘the long-term protection of the environment ... shall be the
guiding criterion in public decisions.” [Citations.] In order
to implement this policy, CEQA and the guidelines issued
by the State Resources Agency [citation] have established
a three-tiered process to ensure that public agencies inform
their decisions with environmental considerations.” (Davidon
Homes v. City of San Jose (1997) 54 Cal.App.4th 106,
112, 62 Cal.Rptr.2d 612.) The first step “is jurisdictional,
requiring that an agency conduct a preliminary review in
order to determine whether CEQA applies to a proposed
activity.” (Ibid.) As part of the preliminary review, the
public agency must determine the application of any statutory
exemptions that would exempt the proposed project from
further review under CEQA. If, as a result of preliminary
review, “the agency finds the project is exempt from *1310
CEQA under any of the stated exemptions, no further
environmental review is necessary. The agency may prepare
and file a notice of exemption, citing the relevant section of
the Guidelines and including a brief ‘statement of reasons to

suppott the finding.” ” (/d. at p. 113, 62 Cal.Rptr.2d 612.) 4

The overview in Davidon Homes continues:
“If, however, the project does not fall within
any exemption, the agency must proceed with
the second tier and conduct an initial study.
[Citation.] If the initial study reveals that the project
will not have a significant environmental effect,
the agency must prepare a negative declaration,
briefly describing the reasons supporting that
determination. [Citation.] Otherwise, the third step
in the process is to prepare a full [EIR] on the
proposed project.” (Davidon Homes v. City of
San Jose, supra, 54 Cal.App.4th at p. 113, 62
Cal.Rptr.2d 612.)

[5] Inconsidering a petition for a writ of mandate in a CEQA
case, “[o]ur task on appeal is ‘the same as the trial court's.
[Citation.] Thus, we conduct our review independent of the
trial court's findings.” (Quail Botanical Gardens Foundation,
Inc. v. City of Encinitas (1994) 29 Cal.App.4th 1597, 1602,

it satisfies each of the elements of the statutory exception
provided by section 65457. Under section 65457, subdivision
(a), “Any residential development project, including any
subdivision, or any zoning change that is undertaken to
implement and is consistent with a specific plan for which an

environmental impact report has been certified after January
1, 1980, is exempt from the requirements of Division 13
(commencing with Section 21000) of the Public Resources
Code. However, if after adoption of the specific plan, an
event as specified in Section 21166 of the Public Resources
Code occurs, the exemption provided by this subdivision
does not apply unless and until a supplemental environmental
impact report for the specific plan is prepared and certified in
accordance with the provisions of Division 13 (commencing

with Section 21000) of the Public Resources Code.””

Thus, to qualify for the section 65457 exemption, the
project must be for residential development, it *1311 must
implement and be consistent with a specific plan for which
an environmental impact report previously has been certified,
and the qualification contained in the final sentence must not
apply, i.e., either a supplemental EIR must not be required by
Public Resources Code section 21166 or such a supplemental
EIR must already have been prepared and certified.

Section 21166 provides: “When an environmental
impact report has been prepared for a project
pursuant to this division, no subsequent or
supplemental environmental impact report shall be
required by the lead agency or by any responsible
agency, unless one or more of the following events
occurs: [{] (a) Substantial changes are proposed in
the project which will require major revisions of
the environmental impact report. []] (b) Substantial
changes occur with respect to the circumstances
under which the project is being undertaken which
will require major revisions in the environmental
impact report. [{] (c) New information, which was
not known and could not have been known at the

WESTLAW ©® 2024 Thomson Reuters. No claim to original U.S. Government Works. 7
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time the environmental impact report was certified
as complete, becomes available.”

[ 7]
a de novo standard of review to questions of statutory
interpretation. (San Lorenzo Valley Community Advocates for
Responsible Education v. San Lorenzo Valley Unified School
Dist. (2006) 139 Cal.App.4th 1356, 1382, 44 CalRptr.3d
128 [“The scope of an exemption may be analyzed as
a question of statutory interpretation and thus subject to
independent review”].) “In determining whether an agency's
findings concerning the use of a statutory exemption from
CEQA may be upheld, we review the administrative record
to see that substantial evidence supports each element of
the exemption. [Citations.] ‘There must be “substantial
evidence that the [activity is] within the exempt category
of projects.” [Citation.] That evidence may be found in
the information submitted in connection with the project,
including at any hearings that the agency chooses to hold.
[Citation.]’ [Citation.] ... [OJur application of substantial
evidence review in the context of a challenge to an agency's
use of a statutory exemption means we determine whether
the administrative record contains relevant information that
a reasonable mind might accept as sufficient to support
the conclusion reached. All conflicts in the evidence are
resolved in support of the agency's action and we indulge
all reasonable inferences to support the **691 agency's
findings, if possible.” (Great Oaks Water Co. v. Santa Clara
Valley Water Dist. (2009) 170 Cal.App.4th 956, 973, 88
Cal.Rptr.3d 506.)

[9] Appellants acknowledge that generally the substantial
evidence rule applies to a local agency's determination that
a project is statutorily exempt from CEQA review. They
argue, however, that there is an exception to this general
rule when application of the exemption depends on whether
the project will have significant environmental impacts. In
such cases, appellants contend, the fair argument standard

should apply.8 Appellants rely on footnote 24 in Gentry
v. City of Murrieta (1995) 36 Cal.App.4th 1359, 1407, 43
Cal.Rptr.2d 170, in which the court stated, “We have held
that a substantial evidence standard of review applies to an
agency's factual finding that a #1312 statutory exemption
applies. [Citations.] Most statutory exemptions, however,
operate regardless of whether the project will have effects
on the environment. [Citations.] Thus, ‘[w]hen reviewing a
statutory exemption, the nature and extent of the project's
environmental impacts are ordinarily irrelevant.’ [Citation.]
Therefore, we have at least suggested that where a statutory
exemption does depend on whether the project will have

[8] In reviewing the city's decision, we apply

W © 2024 Thomson Reuters, No claim to original U.S. Government Works.

significant environmental effects ..., the fair argument
standard should govern review of an agency determination

that the statutory exemption applies.”

“The ‘fair argument’ test is derived from section
21151, which requires an EIR on any project which
‘may have a significant effect on the environment.’
That section mandates preparation of an EIR
in the first instance ‘whenever it can be fairly
argued on the basis of substantial evidence that
the project may have significant environmental
impact.’ [Citation.] If there is substantial evidence
of such impact, contrary evidence is not adequate to
support a decision to dispense with an EIR.” (Sierra
Club v. County of Sonoma (1992) 6 Cal. App.4th
1307, 1316, 8 Cal.Rptr.2d 473.)

[10] We need not decide whether there is merit to this
suggestion because the section 65457 exemption does not

require a determination of whether the proposed project

will have significant environmental effects. The section

65457 exemption, like other statutory exemptions, reflects

the Legislature's determination that the interest promoted

is “important enough to justify forgoing the benefits of
environmental review.” (Napa Valley Wine Train, Inc. v.

Public Utilities Com. (1990) 50 Cal.3d 370, 382, 267

Cal.Rptr. 569, 787 P.2d 976, superseded by statute on another

ground as stated in Pub. Resources Code, § 21080.04,

subd. (b); see also Communities for a Better Environment

v. California Resources Agency (2002) 103 Cal.App.4th 98,

128-129, 126 Cal.Rptr.2d 441 [“statutory exemptions have

an absolute quality not shared by categorical exemptions:

a project that falls within a statutory exemption is not

subject to CEQA even if it has the potential to significantly

affect the environment”].) Under section 65457, a residential

development project that is consistent with a specific plan

for which an EIR already has been certified ordinarily is

statutorily exempt from further CEQA review regardless of
possible environmental impacts of the project.

The qualification contained in the final sentence of section
65457 delays application of the exemption “unless and until”
further environmental review of the specific plan has taken
place if required by Public Resources Code section 21166.
If Public Resources Code section 21166 should apply, the
exception does not require preparation of an EIR for the
proposed residential project; it prohibits application of the
exemption “unless and until a supplemental environmental
impact **692 report for the specific plan is prepared and
certified.” (§ 65457, italics added.) Thus, insofar as the

oo |
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exemption under section 65457 turns on whether Public
Resources Code section 21166 requires updating of the
program EIR, we apply the same substantial evidence
standard of review that governs review of a determination
that a supplemental EIR is not required under section 21166.
(See Abatti v. Imperial Irr. Dist. (2012) 205 Cal.App.4th
650,675, 140 Cal.Rptr.3d 647 [“In reviewing an agency's
decision not to require additional environmental review
‘pursuant to section 21166, courts “are not reviewing the
record to determine whether it demonstrates a possibility
of environmental impact, but are viewing it in a light most
favorable to the [agency's] decision #1313 in order to
determine whether substantial evidence supports the decision
not to require additional review.” * ] )

2. The project is a residential development.

[11] Although there is no statutory definition of the term
“residential development” for purposes of this exemption,
the trial court concluded, and the parties agree for purposes
of this appeal, that a residential development project under
section 65457 is a project that contains “100% residential

of residential to commercial use is not listed, but subsection
H of the ordinance provides that “All other improvements

to structures or a site, which are not otherwise mentioned in
this Chapter. shall be subject to a Site Development Review

Waiver or Site Development Review, as determined by the
Community Development Director.” Appellants contend that

no site development review of such a conversion would be

required because of subsection E of section 8.104.040, which

exempts “interior alterations” from site development review.

However, this exemption applies only to “[i]nterior alterations

that do not result in ... a change in the permitted use of the
structure or the modification of the existing configurations

and uses of each room.” The “permitted use” refers to the
use approved in the site development review permit—in this
case embodied in city council resolution No. 60—11—and
does not include other uses that may be permissible under

the applicable zoning ordinance but are not approved by the
site development review permit. The conversion of residential

living space to commercial use would clearly fall outside the
plain language of this exemption.

units or the usual incidents of residential units, such as yards, ¥ Contrfuy o eoungels sugge.stion at Ol‘?l argument,
parks or other uses authorized as permitted uses within a Fhe site: development review pef‘mlt does wot
residential zoning district.” Appellants acknowledge that the include or approve any commermal‘use as p.art
development as presently proposed includes only residential of the approved project. .City comgil resalution
units, as so defined, but contend that the project is nonetheless 1_\10' 6011 approving the site development review
a mixed-use development because the specific plan, stage 111c0rp(?1'ate‘s‘ the following recital. & paxt _Of the
1 development plan, stage 2 development plan and the resolution: “WHEREAS, the Applicant applied for
development agreement authorize up to 25,000 square feet of a PD-Stage 1 Development Plan amendment and
commercial usage in site C. Hence, appellants argue, because Stage 2 Development Plan in 'accordance with
AvalonBay “retains the option to convert residential units to Dublin Zoning Ordinance, Sec.tlon 8.32, and for
25.000 SF of retail space. [the project] is not limited to a Site Development Review, Vesting Tentative Tract
residential development project and falls outside of Section Map 7929 and a Development Agreement for 505
65457's exemption.” The trial court rejected this argument residential units Ofl S?te C of th.e Dublin. Teansit
because “[t]he city code and approval process for this project Cenfer. the app ll‘catlon forl Sit= Development
makes it clear that any future commercial use on the project Review and Vesting Tentative Tract Map are
site will require further discretionary review in the form of an colle.:ctively referreq to l'lerein asthe “Project” " In
amendment to the site development review approved for the finding that the project is exempt from CEQA, the
el Tie sonae: resolution repeats that “[t]he Project is a residential

project because it consists of 505 residential units
The only project that has been approved by the city for and af1c1lla1y p'arkmg a‘nd ﬁtnes's gentEn Tes."
site C is development of 505 residential units and ancillary The‘mty essil .re.:solutlon as llncorporates j[he
features.” **693 As the court noted, conversion of some of S;ilrrrlfsss?z: (1:':;1:1]3?;: c;}f;p;lnlc:\(/)z;’ uwnﬁzlial::g ::i
the approved residential units to commercial *1314 use, if the project as “505 residential units on Site C of
later proposed, would be subject to site development review Dublin Transit Center” and includes the finding
under Dublin Municipal Code section 8.104.040. This section that “[t]he proposed site design for the development
specifies the proper body to process site development review of the Dublin Station project, as conditioned, is
of a lengthy list of common improvements. The conversion consistent with chapter 8.104 of the Dublin Zoning
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Ordinance, complies with the policies of the
General Plan, the Eastern Dublin Specific Plan, the
Stage 1 Planned Development zoning as amended,
the Stage 2 Development Plan, and with all other
requitements of the Dublin Zoning Ordinance
in that it will create housing opportunities; and
provide additional landscape amenities and areas to
congregate at the Transit Center.”

Contrary to appellants' additional argument, the fact that
the property is zoned for mixed uses does not convert the
otherwise purely residential project into a mixed-use project.
Wesley Investment Co. v. County of Alameda (1984) 151
Cal.App.3d 672, 198 Cal.Rptr. 872 is instructive in this
regard. In that case, the plaintiff was denied a permit to
establish a retail store even though that use was permitted
under the applicable zoning ordinance. The denial was based
on a site development review ordinance that called for
an exercise of discretion to “ ‘promote orderly, attractive,
and harmonious development ... by preventing establishment
of uses ... which are not properly related to their sites,
surroundings ... or their environmental setting.” » (Id. at p.
676, 198 Cal.Rptr. 872.) The court held that compliance with
the zoning laws did not guarantee entitlement to a permit.
“The [zoning] ordinances do not provide for an unbridled
right to erect a retail store in a C—1 zone. Rather, the listing of
permitted uses in Ordinance Code section 8—48.1 is qualified
by the provision in section 8—48.4 subjecting certain projects
to site development review.... The fact that the site in question
is in a zone where a retail store may be lawfully maintained
does not diminish the county's power to determine that a
particular development is not suitable for that location.” (/d.
at p. 678, 198 Cal.Rptr. 872.) Commercial use within the
transit center is no different. AvalonBay is not automatically
entitled to develop commercial property simply because such
use would comply with zoning requirements. Rather, the
specific plan anticipates that before any use of the property is
approved, there will be compliance with the site development
review process, *1315 which includes compliance with
applicable environmental review. Hence, approval of the
project as presently proposed does not constitute approval
of commercial usage within site C. Therefore, the project
is properly considered residential development within the
meaning of section 65457,

3. **694 The project is consistent with the transit
center specific plan.

[12] Appellants contend that in two respects the project is
inconsistent with the transit center specific plan for which the

EIR was certified in 2002. First, they contend that because
the specific plan is for mixed use, the project must also be
a mixed-use plan. They argue, “[T]he transit center specific
plan, the EIR for which the city relies upon, is a mixed-use
project and not a residential development. Area C, the site of
AvalonBay, is permitted to include up to 25,000 SF of retail
space. Overall, the transit center anticipates a maximum of
70,000 SF of ground-floor retail space, including specifically
along Iron Horse Parkway on the eastern side of area C.
The inclusion of ground-floor retail is integral to the transit
center's goal of creating a human-scale street width and
interesting pedestrian environment. Because AvalonBay must
be consistent with that specific plan, it is a mixed-use project,
not a residential project. [Citation.] If the city in fact deleted
the retail uses from area C and AvalonBay—35 percent of
the transit center's retail uses—then the project would not be
consistent with the mixed-use project specified in the specific
plan. The city cannot have it both ways—either AvalonBay
is consistent with the specific plan and, hence, a mixed-use
project, or it is inconsistent with the specific plan because it
has deleted the retail uses from area C (in which case section
65457(a) would also not be available).” We disagree.

While the transit center is designed to combine residential and
commercial use in a sustainable, transit friendly environment,
commercial development in site C is not required by
the specific plan. The transit center retains its mixed-
use character whether or not each of the several sites
within the center includes mixed usage. Moreover, as noted
by the city, the specific plan states only that retail uses
are “encouraged”—not required. The planned development
zoning, which applies to the project site, similarly states only
that ancillary retail uses are “encouraged.” Thus, the absence
of retail space does not render the project inconsistent with
the specific plan.

[13] Next, appellants argue that “[blecause the city elected
to prepare a program level EIR in 2002, it cannot now
change and exempt itself from the tiered EIRs that must
necessarily follow.” Appellants argument finds no support
under CEQA or the EIR that was certified in 2002.
Guideline 15168 explains that “[a] program EIR is an EIR
which may be prepared on a series of actions that can be
characterized as one large project and are related either: [q]
(1) Geographically, []] (2) As logical parts in the chain of

*1316 contemplated actions, []] (3) In connection with
issuance of rules, regulations, plans, or other general criteria
to govern the conduct of a continuing program, or [{] (4) As
individual activities carried out under the same authorizing
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statutory or regulatory authority and having generally similar
environmental effects which can be mitigated in similar

ways.” (Guideline 15168, subd. (a).) 10" Subdivision (c) of
Guideline 15168 **695 addresses the use of a program
EIR in evaluating later activities. The subdivision states that
“[sJubsequent activities in the program must be examined
in the light of the program EIR to determine whether an
additional environmental document must be prepared. [{] (1)
If a later activity would have effects that were not examined
in the program EIR, a new initial study would need to be
prepared leading to either an EIR or a negative declaration.
[1 (2) If the agency finds that ... no new effects could
occur or no new mitigation measures would be required, the
agency can approve the activity as being within the scope
of the project covered by the program EIR, and no new
environmental document would be required.” (Italics added.)
Subdivision (c)(5) advises, “A program EIR will be most
helpful in dealing with subsequent activities if it deals with the
effects of the program as specifically and comprehensively as
possible. With a good and detailed analysis of the program,
many subsequent activities could be found to be within the
scope of the project described in the program EIR, and no
further environmental documents would be required.” (Italics
added.) Contrary to appellants' argument, nothing in section
15168 or any other provision mandates a particular level of
environmental review in evaluating later projects within the
scope of a certified program EIR. While in some cases it will
be necessary to prepare a negative declaration and in others
to prepare a full environmental impact report, in others, the
analysis will be completed by determining that the project is
exempt from further CEQA analysis. This is the first of the
“three-tiered process to ensure that public agencies inform
their decisions with environmental considerations.” (Davidon
Homes, supra, 54 Cal.App.4th at pp. 112-113, 62 Cal.Rptr.2d
612.)

10 Subdivision (b) of this guideline lists the

advantages of a program EIR, including that a
program EIR can “(1) Provide an occasion for
a more exhaustive consideration of effects and
alternatives than would be practical in an EIR on
an individual action, [{] (2) Ensure consideration
of cumulative impacts that might be slighted in
a case-by-case analysis, []] (3) Avoid duplicative
reconsideration of basic policy considerations, [{]
(4) Allow the Lead Agency to consider broad
policy alternatives and programwide mitigation
measures at an early time when the agency has
greater flexibility to deal with basic problems or

WESTLA)

cumulative impacts, and []] (5) Allow reduction in
paperwork.”

Likewise, the terms of the EIR do not prescribe the necessary
scope of environmental review for subsequent projects within
the transit center. As noted above, the EIR acknowledges that
“[i]mplementation of the transit center will require a number
of follow-on actions” and that “it is anticipated that additional
environmental review would occur at each of these stages of

*1317 the project.” ' The EIR does not, however, require
a specific level of environmental review. As the trial court
noted, “The city's consideration of whether the Govt.Code
65457 exemption applies is itself an environmental review, so
the city has been consistent with the letter of the law. **696
By announcing that the city intended to rely on the Govt Code
65457 exemption and permitting public comment on the use
of that exemption, the city has been consistent with the spirit
of the law.”

i Appellants cite two additional passages in the EIR

dealing with subsequent environmental review. In
one passage, the EIR reads, “The entitlements
currently sought are intended to provide a general
framework for the comprehensive development
of the area as a transit village. Precise site
development plans have not yet been prepared
for individual properties, but will be included
in subsequent submittals to the City of Dublin.
Subsequent submittals will deal with such issues
as project-specific land uses, site layouts, parking,
building architecture, landscaping and similar
items. Future environmental reviews will be
completed on specific development applications
to ensure compliance with this Program EIR
and CEQA.” In a second passage, the EIR
reads, “Although not specifically addressed in this
Program EIR, the following actions are foreseen as
future actions to be considered as part of the overall
Dublin Transit Center project subject to subsequent
applications and environmental reviews: Stage 2
Planned Development rezoning, Site Development
Review applications, consideration of grading and
building permits, utility hook-ups by the Dublin
San Ramon Services District (DSRSD), granting
of encroachment permits by the City of Dublin,
and filing of Notices of Intent with the State
Water Resources Control Board.” Neither of these
statements specifies the necessary level of review
or precludes application of a statutory exemption.
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4. The qualification to the section 65457 exemption does
not apply.

[14] As noted above, the section 65457 exemption does not
apply if, subsequent to certification of the program EIR, “an
event as specified in Section 21166 of the Public Resources
Code” has occurred “unless and until a supplemental
environmental impact report for the specific plan is prepared
and certified.” Public Resources Code section 21166 specifies
three events that trigger the need for preparation of a
supplemental environmental impact report. These events are:
“(a) Substantial changes ... in the project which will require
major revisions of the environmental impact report. [{] (b)
Substantial changes ... with respect to the circumstances under
which the project is being undertaken which will require
major revisions in the environmental impact report. [and]
[1] (c) New information, which was not known and could
not have been known at the time the environmental impact
report was certified as complete, becomes available.” (Public
Resources Code, § 21166; see also Guidelines, § 15162.)
Thus, the qualification to the section 65457 exemption thus
turns on whether, subsequent to the certification of the EIR,
circumstances have changed to the extent that reliance on the
EIR is unwarranted. (See Bowman v. City of Petaluma (1986)
185 Cal.App.3d 1065, 1073, 230 Cal.Rptr. 413 [“section
21166 comes into play precisely because in-depth review has
already occurred, the time for challenging the sufficiency
of the original EIR has long since expired [citation], and
the question is *1318 whether circumstances have changed
enough to justify repeating a substantial portion of the
process”].)

In this case, the city determined that there are no
circumstances warranting additional environmental review
of the transit center project. Appellants challenge this
determination in two respects. First, appellants argue that the
increase in residential units in site C constitutes a significant
change to the specific plan that requires further environmental
review. The city contends the reallocation of 100 units from
site A to site C cannot be considered a significant change
to specific plan. We cannot disagree. As the city points out,
reallocation of residential units within the transit center is
expressly authorized by the plan. As reflected in the table on
proposed land uses for the Dublin Transit Center contained in
the specific plan, sites A, B, and C are all zoned high density
residential. The specific plan allocates 405 residential units
to site C, 565 units to site B, and 530 units to site A for a
maximum of 1,500 residential units. However, note 4 to the
table states, “Maximum square footage and maximum units
per site can be exceeded, as long as the total square footage or

\AJ

units is not.” The EIR analyzes environmental impacts based
on the maximum residential units in the transit center. Shifting
100 units to a different location within the transit center is not
asignificant change. Site C to which the units were reassigned
is adjacent to site A, in which the number of residential units
was reduced. Importantly, the total number of residential units
was not increased. The city thus was entitled to determine that
this change does not require preparation of a supplemental
environmental impact report for the specific plan.

[1S] Appellant also argues that supplemental environmental
review is necessary under section 21166, subdivision
(c) because significant and new information regarding
greenhouse gas (GHG) emissions **697 has come to
light since the EIR was certified in 2002. Although the
EIR does not analyze environmental impacts from GHGs,
appellants do not question the sufficiency of the analysis
of air quality impacts in the EIR and they concede that
the city “applied the then-available BAAQMD [Bay Area
Air Quality Management District] thresholds for ROGs
[reactive organic gases] and NOx [nitrous oxide] in the 2002
EIR for the overall transit center and determin[ed] that it
would have significant and unavoidable impacts from its
releases of those pollutants.” Appellants assert that in 2010,
BAAQMD adopted new thresholds for establishing *1319
significant environmental impacts from GHG emissions and
they contend that the new thresholds require additional
environmental analysis,

The premise for this argument is highly questionable.
In March 2012, the Alameda County Superior Court
found that BAAQMD failed to comply with CEQA
in adopting the new thresholds and set them aside
pending further environmental review. (CBIA v. BAAOMD
(Super. Ct. Alameda County, 2012, No. RGI0-
548693).) Pending appeal, BAAQMD “is no longer
recommending that the Thresholds be used as a generally
applicable measure of a project's significant air quality
impacts.”  (<http://www.baaqmd.gov/Divisions/Planning-
and-Research/CEQA-GUIDELINES/Updated-CEQA—
Guidelines.aspx.> [as of March 7, 2013].) Moreover, the
suspended guidelines, even if effective, expressly have no
retroactive application: “It is the Air District's policy that the
adopted thresholds apply to projects for which a notice of
preparation is published, or environmental analysis begins,
on or after the applicable effective date. The adopted CEQA
thresholds ... are effective June 2, 2010.”
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The trial court rejected appellants' argument on the ground
that substantial evidence supports the city's finding that,
without regard to the effectiveness of the new thresholds,
they do not constitute “new information” requiring additional
environmental review under Public Resources Code section
21166, subdivision (c). As the trial court found, “[t]he
potential environmental impacts of [GHGs] were known or
could have been known at the time the 2002 plan EIR was
certified.” The court relied on a planning commission staff
report that states, “In 2002, information about the potential
impacts of GHGs was widely known. The United Nations
Framework Convention on Climate Change was established
in 1992. The regulation of greenhouse gas emissions to reduce
climate change impacts was extensively debated and analyzed
throughout the early 1990s. The studies and analyses of
this issue resulted in the adoption of the Kyoto Protocol in
1997. In the early and mid 2000s, GHGs and climate change
were extensively discussed and analyzed in California. In
2000, SB 1771 established the California Climate Action
Registry for the recordation of greenhouse gas emissions to
provide information about potential environmental impacts.
Therefore, the impact of greenhouse gases on climate change
was known at the time of the certification of the EIR in
November 2002.” The court also relied on Citizens for
Responsible Equitable Environmental Development v. City of
San Diego (2011) 196 Cal.App.4th 515, 532, 129 Cal.Rptr.3d
512, in which the court upheld a local agency's determination
that “new information” about GHG emissions *1320 did
not require supplemental environmental review under Public
Resources Code section 21166. Among the reasons for this
conclusion was that “information on the effect of greenhouse
gas emissions on climate was known long before the City
approved the 1994 FEIR.” (/d. atp. 531, 129 Cal.Rptr.3d 512.)

[16] Appellants argue that Citizens for Responsible
Equitable Environmental Development is distinguishable
because the **698 petitioners there “limit[ed] themselves to
generalized assertions that global warming was a problem”
while here the appellants rely on the issuance of new
threshold guidelines which could not have been known in
2002. However, the adoption of guidelines for analyzing
and evaluating the significance of data does not constitute
new information if the underlying information was otherwise
known or should have been known at the time the EIR
was certified. Fort Mojave Indian Tribe v. California
Department of Health Services (1995) 38 Cal. App.4th 1574,
45 Cal.Rptr.2d 822, cited by the trial court, illustrates this
point. In that case, the court held that a new regulation
designating critical habitat for an endangered species, the

tortoise, was not “significant new information” for purposes
of Public Resources Code section 21166. (/d. at pp. 1605~
1606, 45 Cal.Rptr.2d 822.) As the court stated, “[H]owever
legally characterized, the habitat would be affected the same
as before. And the environmental review and mitigation
measures that had already been completed focused on the
real effects of the project not just on ‘the tortoise,” but on its
habitat (previously termed ‘crucial’), which is exactly how
the project would impact on the species.” (/d. at p. 1605, 45
Cal.Rptr.2d 822.) Thus, the new regulation did not constitute
new information requiring a supplemental environmental
impact report.

It is true that the relevant impacts had been analyzed
in the initial environmental impact report in Fort Mojave
Indian Tribe and here the impact of GHG emissions was
not analyzed in the program EIR. Nonetheless, the impacts
of the project on air quality were considered in the EIR
and substantial evidence supports the city's finding that the
potential effects of GHGs were known and could have been
addressed in conjunction with the certification of the EIR in
2002. Therefore, the city properly concluded that the issuance
of new threshold guidelines was not new information that
requires the preparation of a supplemental environmental
report under Public Resources Code section 21166.

5. Conclusion

As did the trial court, we conclude that substantial
evidence supports the city's determination that the proposed
development of site C of the transit center is a residential
development exempt from further environmental review
under section 65457. The petition for a writ of mandate
therefore was properly denied.

#1321 Disposition

The judgment is affirmed. Respondents and real party in
interest shall recover their costs on appeal.

We concur:

McGuiness, P.J.

Jenkins, J.
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1.0 INTRODUCTION

1.2 TyYPE OF EIR

The CEQA Guidelines identify several types of EIRs, each applicable to different project
circumstances. This EIR has been prepared as a Program EIR pursuant to CEQA Guidelines Section
15168. The program-level analysis considers the broad environmental effects of the proposed
project as a whole.

It is noted that the Specific Plan provides a very high level of design detail for certain components
of the project. To the extent that sufficient detail is available in the Specific Plan, a full project-level
analysis is provided in this EIR. Examples of a full project level analysis would include topics that are
related to the physical acreage affected (i.e. the project footprint), as opposed to the number of
units, land uses/zoning, or other design parameters. Topics such as Biological Resources, Cultural
Resources, and Hydrology/Water Quality are analyzed at a project-level analysis in this EIR given
that these are physical environmental resources, and the area of impact is fully defined. Additionally,
the Specific Plan includes a substantial level of detailed information that allows for a project-level
analysis of topics such as Air Quality, Greenhouse Gases and Climate Change, Noise, Population and
Housing, Transportation and Circulation, and Utilities. The analysis for these topics is driven by the
number of units and square footage of development, which is detailed in the land use design and
development projections. In some cases, there may be specific commercial uses that have design
details developed at a later date that cannot reasonably be analyzed at a project-level at this time.
Additionally, the design of the school facilities and other public facilities are not known at this time,
so they are not able to be analyzed at a project-level.

This EIR examines the planning, construction and operation of the project. The program-level
approach, with some project-level analysis, is appropriate for the proposed project because it allows
comprehensive consideration of the reasonably anticipated scope of the development plan;
however, as discussed above, not all design aspects of the future development phases are known at
this stage in the planning process. Subsequent individual development that requires further
discretionary approvals will be examined in light of this EIR to determine whether additional
environmental documentation must be prepared.

CEQA Guidelines Section 15168 states that a program EIR is an EIR which may be prepared on a
series of actions that can be characterized as one large project and are related either:

1) Geographically,

2) As logical parts in the chain of contemplated actions,

3) In connection with issuance of rules, regulations, plans or other general criteria to
govern the conduct of a continuing program, or

4) As individual activities carried out under the same authorizing statutory or
regulatory authority and having generally similar environmental effects which can
be mitigated in similar ways.

According to CEQA Guidelines section 15168, subdivision (c)(5), “[a] program EIR will be most helpful
in dealing with later activities if it provides a description of planned activities that would implement
the program and deals with the effects of the program as specifically and comprehensively as
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possible.” Later environmental documents (EIRs, mitigated negative declarations, or negative
declarations) can incorporate by reference materials from the program EIR regarding regional
influences, secondary impacts, cumulative impacts, broad alternatives, and other factors (CEQA
Guidelines Section 15168[d][2]). These later documents need only focus on new impacts that have
not been considered before (CEQA Guidelines Section 15168[d][3]).

Section 15168(c), entitled “Use with Later Activities,” provides, in pertinent part, as follows:

Later activities in the program must be examined in the light of the program EIR to
determine whether an additional environmental document must be prepared:

(1) If a later activity would have effects that were not examined in the program EIR, a new
Initial Study would need to be prepared leading to either an EIR or a Negative
Declaration. That later analysis may tier from the program EIR as provided in Section
15152,

(2) If the agency finds that pursuant to Section 15162, no subsequent EIR would be
required, the agency can approve the activities as being within the scope of the project
covered by the program EIR, and no new environmental document would be required.
Whether a later activity is within the scope of a program EIR is a factual question that
the lead agency determines based on substantial evidence in the record. Factors that an
agency may consider in making that determination include, but are not limited to,
consistency of the later activity with the type of allowable land use, overall planned
density and building intensity, geographic area analyzed for environmental impacts, and
covered infrastructure, as described in the program EIR.

(3} Anagency shall incorporate feasible mitigation measures and alternatives developed in
the program EIR into later activities in the program.

(4) Where the later activities involve site specific operations, the agency should use a
written checklist or similar device to document the evaluation of the site and the activity
to determine whether the environmental effects of the operation were within the scope
of the program EIR.

Here, the City anticipates preparing a written checklist or similar device whenever landowners
within the Specific Plan area submit applications for site-specific approvals (i.e. tentative maps,
conditional use permits, or other discretionary entitlements). The checklist would serve in partas a
consistency checklist to determine if the application for site specific approval is consistent with the
General Plan, Specific Plan, Conditions of Approval, and Mitigation Measures, and it would also
include a review of the project details relative to what was anticipated and analyzed in the program
EIR (i.e. are there new environmental effects that were not covered by the program EIR). The City’s
expectation, at least at present, is that the checklist will conclude that most, or all, components of
the Specific Plan can be developed with no new analysis of environmental effects given that there is
a high level of resolution with regard to the project details that have been analysis in this program
EIR. In some cases, however, a site-specific application (i.e. commercial use) may have specific issues
associated with the project, or business, that this program EIR could not anticipate given the
information that was available at this time. In those situations, the detailed site-specific information
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from that application could have site-specific effects not wholly anticipated in this EIR and would
require some additional environmental review. (See also CEQA Guidelines section 15063, subd.

(b)(1)(C).)

Future site-specific approvals may also be narrowed pursuant to the rules for tiering set forth in
CEQA Guidelines Section 15152, “[Tliering is a process by which agencies can adopt programs, plans,
policies, or ordinances with EIRs focusing on ‘the big picture,” and can then use streamlined CEQA
review for individual projects that are consistent with such...[first tier decisions] and are...consistent
with local agencies’ governing general plans and zoning.”” (Koster v. County of San Joaquin (1996)
47 Cal.App.4th 29, 36.) Section 15152 provides that, where a first-tier EIR has “adequately
addressed” the subject of cumulative impacts, such impacts need not be revisited in second- and
third-tier documents. Furthermore, second- and third-tier documents may limit the examination of
impacts to those that “were not examined as significant effects” in the prior EIR or “lalre susceptible
to substantial reduction or avoidance by the choice of specific revisions in the project, by the
imposition of conditions, or other means.” In general, significant environmental effects have been
“adequately addressed” if the lead agency determines that:

a) they have been mitigated or avoided as a result of the prior environmental impact
report and findings adopted in connection with that prior environmental impact report;
or

b) they have been examined at a sufficient level of detail in the prior environmental impact
report to enable those effects to be mitigated or avoided by site specific revisions, the
imposition of conditions, or by other means in connection with the approval of the later
project.

Here, as noted above, the City anticipates preparing a written checklist or similar device whenever
landowners within the Specific Plan area submit applications for site-specific approvals (i.e. tentative
maps, conditional use permits, or other discretionary entitlements). The checklist would serve in
part as a consistency checklist to determine if the application for site specific approval is consistent
with the General Plan, Specific Plan, Conditions of Approval, and Mitigation Measures, and it would
also include a review of the project details relative to what was anticipated and analyzed in the
program EIR (i.e. have all significant environmental impacts identified been “adequately addressed”
in the program EIR). Thus, if a new analysis is required for these site-specific actions, it would focus
on impacts that cannot be “avoided or mitigated” by mitigation measures that either (i) were
adopted in connection with the Specific Plan or (ii) were formulated hased on information in this
EIR.

In addition, because the EIR addresses the effects of rezoning the land within the proposed Specific
Plan area, future environmental review can also be streamlined pursuant to Public Resources Code
Section 21083.3 and CEQA Guidelines Section 15183. These provisions, which are similar but not
identical to the tiering provisions, generally limit the scope of necessary environmental review for
site-specific approvals following the preparation of an EIR for a “zoning action.” For such site-specific
approvals, CEQA generally applies only to impacts that are “peculiar to the parcel or to the project”
and have not been previously disclosed, except where “substantial new information” shows that
previously identified impacts would be more significant than previously assumed. Notably, impacts
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are considered not to be “peculiar to the parcel or to the project” if they can be substantially
mitigated pursuant to previously adopted, uniformly applied development policies or standards. As
noted above, the City anticipates that, in assessing the extent to which the Specific Plan EIR has
previously addressed significant impacts that might occur with individual projects, the City may
conclude that in some instances (e.g., with respect to agricultural resources, cultural resources,
geology, soils, and paleontological resources), no further analysis beyond that found in the program
EIR will be necessary.

Finally, for purely residential projects consistent with the Specific Plan, the City intends to preserve
its ability to treat such projects as exempt from CEQA pursuant to Government Code section 65457.
Subdivision (a) of that statute provides that “[a]ny residential development project, including any
subdivision, or any zoning change that is undertaken to implement and is consistent with a specific
plan for which an [EIR] has been certified after January 1, 1980, is exempt from the requirements of
[CEQA].” The statutes go on to say, moreover, that “if after adoption of the specific plan, an event
as specified in Section 21166 of the Public Resources Code occurs, the exemption provided by this
subdivision does not apply unless and until a supplemental [EIR] for the specific planis prepared and
certified in accordance with the provisions of [CEQA]. After a supplemental [EIR] is certified, the
exemption ... applies to projects undertaken pursuant to the specific plan.” (See also CEQA
Guidelines section 15182.)

When purely residential projects are proposed, the City will consider whether they qualify for this
exemption or whether the Central Area Specific Plan EIR must be updated through a supplement to
this EIR or a subsequent EIR as required by Public Resources Code section 21166 and CEQA
Guidelines sections 15162 and 15163.

1.3 RESPONSIBLE AND TRUSTEE AGENCIES

As required by CEQA, this EIR defines lead, responsible, and trustee agencies. The City of Salinas is
the “Lead Agency” for the project because it holds principal responsibility for approving the project.
The term “Responsible Agency” includes all public agencies other than the Lead Agency that have
discretionary approval power over the project or an aspect of the project (CEQA Guidelines Section
15381). For the purpose of CEQA, a “Trustee” agency has jurisdiction by law over natural resources
that are held in trust for the people of the State of California. CEQA Guidelines Section 15386
recognizes four particular trustee agencies: (a) the California Department of Fish and Wildlife with
regard to the fish and wildlife of the State, to designated rare or endangered native plants, and to
game refuges, ecological reserves, and other areas administered by the department; (b) the State
Lands Commission with regard to State owned “sovereign” lands such as the beds of navigable
waters and State school lands; (c) the State Department of Parks and Recreation with regard to units
of the State Park System; and (d) The University of California with regard to sites within the Natural
Land and Water Reserves System.

The following agencies are considered Responsible Agencies for this project, and may be required
to issue permits or approve certain aspects of the proposed project:
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